Woe 


VA 


LAW 
CRAs 


nena? d!hUmUmUmUm™ttmUm”™”™™™m™C™m™COCCmCUCU 





THIS MONTH: 


Fire Insurance Rates and 


Guaranteed Renewable—Noncancellable 
insurance: What's in a Name? 


Mysterious Disappearance: 
The Case of the Missing Steelworker 


NUMBER 405 


OCTOBER 1956 





oar 
ret ere 


OO OO 


ae 


Th ° Yi, J ° 

is published to advance 
sound thinking in the fields of insurance law 
relating to Life, Health and Accident, Fire and 
Casualty, Automobile, and Negligence, and to 
review unfolding developments of interest and 
importance. Thus, the JOURNAL presents 
timely articles on pertinent subjects of insur- 
ance law, digests of recent decisions, com- 
ments on pending legislation and other 


features reflecting the changing scene of 
insurance law. 


In the interest of stimulating current thought 
and frank discussion of significant relevant 
topics in insurance law, the JOURNAL's pages 
are made freely available. No editorial re- 
sponsibility is assumed for the ideas and opin- 
ions set forth. On this basis contributions are 
invited. 


THE INSURANCE LAW JOURNAL is pub- 
lished monthly by Commerce Clearing House, 
Inc., 4025 W. Peterson Ave., Chicago 30, 
Illinois. Subscription rate: $10 per year; 
single copies, price $1. 
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Resume 


of the NAIA Annual Meeting 


Reporting to our readers this month is 
Charles W. Tye, of Joseph Froggatt & 
Company, Newark, New Jersey. Mr. Tye 
is special tax counsel to the NAIA. 


Tt sixteenth annual meeting of the 
National Association of Insurance Agents 
has just been concluded in New York City. 
It was, without a doubt, the most compre- 
hensive and fruitful meeting of its kind in 
the long history of the association. This 
meeting is not a convention in the usual 
sense of the word; rather, it is a combina- 
tion workshop, study session and forum for 
open discussion of current problems affect- 
ing not only the insurance agents of the 
country, but also the insurance industry as 
a whole. In the following discussion I will 
briefly sketch some of the major problems 
which were discussed and the action that 
was taken, if any—although in retrospect 
the meeting was characterized more by 
deliberating than deciding. 


Compulsory Auto Insurance 


Compulsory automobile insurance, which 
agents fear will be sought in states through- 
out the country when legislatures convene 
in 1957, was fully debated at the meeting. 
(Such a law was passed in New York this 
year.) It was the general feeling of most 
agents that the insurance companies should 
forthwith and actively sponsor an adequate 
and workable alternative to compulsory 
insurance, which alternative would be ac- 
ceptable country-wide. For example, the 
uninsured motorists’ endorsement was viewed 
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with wide favor, whereas unsatisfied judg- 
ment funds were viewed with considerable 
qualms. The following resolution was 
adopted by the National Board of State 
Directors in regard to the uninsured motor- 
ists’ coverage: 

“WHEREAS, the National Association 
of Insurance Agents recognizes the impera- 
tiveness of an acceptable alternative to the 


threat of compulsory automobile insurance 
legislation in most of our member states, 


and 


“WHEREAS, the resolution passed at 
the 1956 Midyear Meeting of this Board, 
calling upon our companies to make avail- 
able a form of uninsured motorists cover- 
age has received no formal reply, and 


“WHEREAS, the trade press has carried 
the information that certain of our com- 
panies have reluctantly espoused a form of 
alternative that has inherent in it a direc- 
tion we have traditionally opposed, now, 
therefore, 


“BE IT RESOLVED: That the National 
Association of Insurance Agents reiterates 
its previously stated position and calls upon 
our companies, collectively, or individually, 
if need be, to make immediately available a 
form of Uninsured Motorists Coverage, as 
the only true insurance alternative advanced 
to date, thereby exercising its obligation in 
the public interest, as well as placing the 
American Agency System of operation on 
a competitive par with others.” 


Complementary to the above, discussion 
also centered on the problem of financial 
responsibility certificate requirements of 
Americans going into Canada. This subject 
was also highlighted at the annual meeting 
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of the NAIC in June. The American pub- 
lic probably is unaware of the Canadian 
requirements in this regard, and persons 
frequently learn too late that they lack 
necessary pieces of “equipment.” Various 
financial responsibility identification cards 
which the trans-Canada traveler must carry 
if he is to satisfy the financial responsibility 
laws of the various provinces would fill the 
average wallet. The NAIA will endeavor 
to bring some order out of this identifica- 
tion card chaos for the traveler to Canada. 


State Regulations 


One of the basic problems confronting 
the industry, and which was discussed in 
detail, is the continuing struggle to main- 
tain the benefits of state regulation as con- 
templated by the McCarran Act, commonly 
known as Public Law 15. I have hereto- 
fore discussed the various ramifications of 
Public Law 15 in this column, but within 
the past year the Federal Trade Commis- 
sion has questioned the ability and right of 
the states to regulate an important phase 
of the insurance business. On the surface, 
the issue presented in the so-called “Amer- 
ican Hospital and Life Insurance Company 
case” concerns itself with charges of false 
advertising and the failure of the states to 
act effectively. Far more is involved than 
this narrow issue, since if the action of the 
Federal Trade Commission is permitted to 
stand, state regulation may be more seri- 
ously threatened by federal encroachment 
than at any time since the now-famous 
South-Eastern Underwriters Association case. 

The following statements in the dissent- 
ing opinion of Lowell Mason of the FTC 
in the “American Hospital and Life Insur- 
ance Company case” aptly summarize what 
this case means to the insurance industry: 

“The issue here resolves itself basically 
into that ever fundamental question—States’ 
rights versus centralized government. Our 
problem is not the determination of which 
philosophy is right—that is a legislative 
function, 

“In my opinion, if the rationale on which 
the majority bases its decision in this case 
stands, it must of necessity follow that the 
Federal Government has almost unlimited 
control over the management of the insur- 
ance business. 


“This would apply not only to false ad- 
vertising of health and accident policies, but 
would include all other aspects of the busi- 
ness of insurance, such as the approval of 
policy forms, the establishment of rates, 


Report to the Reader 


THIS ISSUE IN BRIEF | 


An analysis and survey of fire insur- 
ance rate regulation is made at page 
631. The author, former member of a 
state rating bureau, writes that future 
laws may be more definitive of the 
terms “inadequate,” “excessive” and 
“unfairly discriminatory,” or that these 
terms may be abandoned for better 
language. 
= 


Another viewpoint on what constitutes 
noncancellable accident and sickness 
insurance is presented at page 650. 
The argument is made that the term 
“noncancellable” implies guaranteed 
renewability but does not inherently 
imply anything with respect to pre- 
mium rates. 
* 


The effect that mysterious disappear- 
ance has upon workmen’s compensation 
and life coverage is illus- 
trated at page 656. It is established 
that the legal presumption of death 
after seven years’ absence does not 
inference of death from 
shorter period where 
perils were involved. 


insurance 


prevent an 
absence of a 


The distinction between credit insur- 
ance and credit life and disability in- 
surance is made clear at page 665. 
Credit insurance guarantees the policy- 
holder’s working capital invested in 
accounts receivable. 


The Michigan Attorney General held 
that an unlicensed county insurance 
agents’ association cannot act as a 
clearing house to negotiate and com- 
plete the sale of insurance to the 
county. The opinion is digested at 
page 670. 


the maintenance of reserves, the regulation 
of agency commissions, and the countless 
other components of the internal manage- 
ment of any single company or companies. 

“To transfer in one fell swoop the control 
of every phase of the business of insurance, 
whether regulated or not by State lines is 
to flout the expressed intent of Congress.” 


627 





30th the NAIC and the NAIA will inter- 
vene as friends of the court in this case, 
and appropriate briefs will be filed by the 
two associations. 


Public Relations 


The public relations committee of the 
NAIA submitted a most comprehensive re- 
port, essentially directed toward various 
advertising programs. Included in the re- 
port was an exhaustive questionnaire which 
had been sent to 136 presidents of agency 
stock, fire and casualty conipanies. The 
following specific questions were asked: 

“(1) Are you in agreement that national 
advertising, pointing out the superior serv- 
ices of stock company agencies is valuable? 

“(2) Does your present advertising pro- 
gram contemplate national advertising of 
the agent’s services? 

“(3) If your answer to the above question 
is in the negative, do you contemplate 
expanding your present appropriations to 
do this in the near future? 

“(4) Assuming that you will desire to do 
product advertising in the name of your 
company, would you be interested in con- 
tributing on a pro rata basis, according 
to net premiums written, to an industry- 
wide program of national advertising in 
either or both the newspapers and television? 

“(5) If your answer is in the affirmative 
to the above question, would you indicate 
the type and mode of advertising you would 
prefer? 

“(6) Do you believe that the agency 
forces should participate in an industry- 
wide national advertising program, on a 
local tie-in basis?” 

The response to this questionnaire was 
most gratifying and should be helpful in 
establishing a more effective advertising 
program at the national level. 

Also, a new advertising committee was 
formed which was authorized “to set up 
specific detailed plans for an advertising 
campaign to meet the direct-writer problem.” 
The chairman of the public relations com- 
mittee reported as follows in this regard: 


“We suggest that such a committee 
should obtain definite information as to the 
type of advertising most suitable, whether 
it be newspaper, television, radio, national 
consumer magazines, or the preparation and 
dissemination of aids to our agency members. 


“We believe this committee should be 
authorized to report to you the cost of 
various advertising programs which could 
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be adapted to our needs. This committee 
should also ascertain the extent of contribu- 
tions we can expect from our companies 
and our membership to sustain such a program. 

“It is our belief that this advertising 
committee should bring to you suggested 
ways of financing a major national program 
that will adequately meet the competitive 
situation that now exists. 


“It is our belief that this information 
should be in your hands at the earliest pos- 
sible moment, perhaps before the next meet- 
ing of your Board in Denver.” 


Selective Commissions 
and Free Insurance 


Robert E. Battles, newly elected presi- 
dent of the NAIA and a resident of Los 
Angeles, California, reported on a develop- 
ment in California whereby underwriters 
are trying out a system of so-called selec- 
tive commissions on workmen’s compen- 
sation insurance. Commission selections 
range downward from 10 per cent to 2% 
per cent. California is being used as the 
experimental state, but the fear is that it 
will spread to other states and to other 
coverages in addition to workmen’s com- 
pensation. The California agent’s associa- 
tion has condemned the practice, and its 
action has been affirmed by the NAIA 
executive committee. 


Analogous to the above is the practice 
of granting “free insurance” in connection 
with automobile sales. Kenneth Ross, the 
outgoing president of the NAIA, reported 
successful progress in the fight to stop such 
schemes. He said in his report “that while 
some smaller manufacturing companies are 
apparently still providing accident coverage 
policies with sales of cars, by the end of 
the year this unwelcome practice should 
cease.” He pointed out that some states, 
such as Rhode Island and Louisiana, have 
prohibited this practice by the passage of 
legislation, and in several other states In- 
surance Commissioners have affirmatively 
acted to prohibit tie-in sales—New York 
being one such state. The executive com- 
mittee in its report stressed the advisability 
of state associations urging their legislatures 
to pass effective laws to prevent such “free 
insurance.” 


Federal Flood Insurance 


The federal flood insurance program was 
born of necessity as a result of the unin- 
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1956 State Tax Legislation 


The fact that $13 billion in state taxes 
was collected last year proves beyond a 
reasonable doubt that they constitute big 
business. As a result, changing the laws 
governing state taxes has become a con- 
tinuous business. Thus far in 1956, 38 leg- 
islative sessions have met and made over 
350 important additions or changes in state 
tax laws. At least an equal number of shifts 
occurred in business license taxation. 


A pattern of tax changes has emerged 
from the actions of the 1955 and 1956 ses- 
sions, One after another the income-tax- 
levying states are considering general 
withholding to improve collections. Adoption 
of the 1954 Code is also proceeding and will 
undoubtedly continue to do so in 1957. 
However, in almost every case the code 
section is altered just enough to require 
individual attention. 


Taxation of Insurance Companies 


Insurance companies were subject to sev- 
eral tax changes during 1956. Mississippi 
increased the tax on insurance companies 
and imposed an additional tax on the in- 
surance privilege tax. Massachusetts ex- 
tended the additional tax on insurance 
companies. Michigan enacted a brand new 
insurance code. Georgia allowed insurers 
to deduct retaliatory taxes. A brief digest 
of the new laws creating higher taxes and 
fees follows: 


Massachusetts . . . The 2 per cent gross 
premiums tax applicable to insurance com- 
panies has been continued for the year 1957. 
Chapter 354, Laws 1956, H. B. 2910, ap- 
proved May 17, 1956, effective August 15, 
1956. 


What the Legislators Are Doing 


Mississippi An additional annual 
license tax of 3 per cent of the gross amount 
of premium receipts received from and on 
insurance policies and contracts written in, 
or covering risks located in, the state is 
imposed on all foreign insurers. Formerly 
the rate of tax was 2.25 per cent for life, 
health, accident and industrial insurers and 
3 per cent on other insurers. Domestic in- 
surance companies will pay one half of the 
amount levied upon foreign insurers less all 
ad valorem taxes paid up to the amount of 
$20,000. Formerly there was no $20,000 lim- 
itation. Laws 1956, S. B. 1544, approved 
March 22, 1956, effective July 1, 1956. 

The rate of the annual license and privi- 
lege tax on the gross amount of premium 
receipts received from and on annuity poli- 
cies and contracts written in, or covering 
risks located in, the state is 2 per cent for 
foreign insurers and 1 per cent for domestic 
insurers. Laws 1956, H. B. 680, approved 
March 31, 1956, effective July 1, 1956. 


An additional tax of 14 per cent is im- 
posed upon the amount of tax due under 
vhe insurance privilege license tax law. 
H. B. 113, effective July 1, 1956, expires 
June 30, 1958. 

Other changes affecting the taxation of 
insurers include the following: 


Georgia . Insurance companies, cor- 
porations or associations, domiciled in Geor- 
gia and issuing policies on fire, lightning, 
extended coverage and windstorm covering 
property within the state, may deduct any 
retaliatory tax paid to another state from 
their Georgia taxes due for the tax year for 
which the retaliatory tax was paid. Chapter 
462, Laws 1956, approved and effective 
March 14, 1956, applicable to taxes accru- 
ing on and after January 1, 1956. 
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The tax on premiums of insurers doing 
business in the state which invest, as of 
December 31 of any taxable year, 25 per 
cent of their total assets, exclusive of direct 
obligations of the United States, in certain 
classes of property, will be reduced to 1.25 
per cent upon the gross premiums subject 
to tax. If the amount invested is 75 per 
cent of their total assets, the premium tax 
will be reduced to .5 per cent upon the 
gross receipts subject to taxation. Chapter 
261, Laws 1956, H. B. 266, approved Feb- 
ruary 28, 1956, effective January 1, 1956, 
applicable to taxes due and payable on pre- 
miums collected subsequent to July 1, 1955. 


A new law to be known 
Insurance Code of 1956” will be- 
come effective on January 1, 1957. The law 
revises, consolidates and classifies the laws 
of Michigan relating to insurance and surety 
companies and associations. The premiums 
tax on the various insurance companies has 
not been changed. Public Act 218, Acts 
1956, H. B. 1, approved May 10, 1956. 


Mississippi Foreign insurance com- 
panies will not be admitted to do business 
in Mississippi until they have done business 
in the state of their domicile for at least 
two years, or unless they are subsidiaries 
or affiliates of companies already licensed 
in Mississippi. Moreover, the capital and 
surplus of these companies must be equal 
to that required for the organization of 
domestic companies. Laws 1956, H. B. 656, 
approved and effective April 5, 1956. 


Michigan 


as “The 


Privilege licenses, filing fees and certifi- 
cates of authority for life, health and acci- 
dent, hospital and fraternal insurance 
companies and their agents will be issued for 
a ten-month period from March 1, 1957, to 
December 31, 1957, based on five sixths of 
the prescribed rates. Thereafter, new privi- 
lege licenses, filing fees and certificates of 
authority will become due and payable on 
January 1, 1958, and January 1 of each suc- 
ceeding year, and the rates will be com- 
puted on a 12-month basis. Laws 1956, H. B. 
904, approved and effective April 5, 1956. 


Inheritance and Estate Taxes 


Inheritance and estate taxes were not 
greatly changed in 1956. Mississippi en- 
acted a new estate tax law which resulted 
in several rate increases, and imposed an 
additional tax. Massachusetts extended the 
legacy surtax. A few states added new ex- 
emptions. A brief summary of the new 
inheritance and estate tax laws follows: 


California . . . Bank deposits will not 
be considered a taxable part of the estate 
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of a deceased nonresident alien for inherit- 
ance tax purposes unless these deposits are 
held and used in connection with a business 
conducted or operated, in whole or in part, 
in California. Chapter 3, Laws 1956, A. B. 
3, approved April 12, 1956, effective July 
3, 1956. 


The right of any person to a public pen- 
sion, retirement allowance or return of con- 
tributions, or any other right accrued or 
accruing to anyone under a public retire- 
ment system, is exempt from inheritance 
taxation. Chapter 2, Laws 1956, A. B, 2, 
approved April 6, 1956, effective July 3, 1956. 


Connecticut . In the case of an estate 
of a resident or nonresident transferor who 
died within 14 months prior to October 16, 
1955, in ascertaining the net estate for suc- 
cession taxes, an additional deduction is 
allowed for losses to real or tangible per- 
sonal property arising from flood damage 
incurred during the settlement of the estate 
if these losses have not been compensated 
by insurance or otherwise. Public Act 50, 
Acts 1956, effective December 16, 1955. 


Louisiana . . . Inheritance taxes become 
due and payable six months after the death 
of the deceased unless an administration of 
the succession has been applied for within 
that time. Act 542, Acts 1956, H. B. 1122, 
approved July 13, 1956, effective August 1, 
1956. 


Maryland . . . The applicable and effec- 
tive regulations of the then-current federal 
estate tax under the Code, as amended from 
time to time, will be used in evaluating an 
interest less than absolute for purposes of 
the state inheritance tax. Chapter 102, Laws 
1956, H. B. 27, approved March 26, 1956, 
effective June 1, 1956. 


Massachusetts The 20 per cent 
legacy and succession surtax for taxable 
property of decedents has been extended 
through 1957. Chapter 354, Laws 1956, ap- 
proved May 17, 1956, effective August 15, 
1956. 


Mississippi . . . The minimum rate of 
tax is increased from .8 per cent of the net 
estate not exceeding $50,000 to 1 per cent 
of the net estate not exceeding $60,000. The 
specific exemption deductible from the gross 
estate after certain deductions is increased 
from $50,000 to $60,000. Executors of gross 
estates exceeding $60,000 must file returns 
within 15 months (instead of within one 
year) of the decedent’s death. Laws 1956, 
H. B. 265, approved and effective March 
22, 1956. 


(Continued on page 664) 
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Fire Insurance Rates and the Law 


By RAMON A. KLITZKE 


The author states that perhaps 
there is no fire insurance rate 
which completely satisfies the 
law, the Insurance Commissioners 
and the fire insurance companies 


FIRE INSURANCE RATE must be 

many things. To the insured it must 
be low cost for the protection purchased. 
To the insurer it must be sufficient return 
for the risk covered. To the Insurance 
Commissioner it must be a sum which is 
not excessive, inadequate or unfairly dis- 
criminatory. 

The Insurance Commissioners of the 
various states impose these three standards 
upon fire, marine and inland marine rates 
by virtue of state legislation, which is fairly 
uniform throughout the country. Although 
the use of these terms is popular, few states 
have defined them. As a result, Insurance 
Commissioners and insurance companies 
consistently disagree on the meaning of 
these words, and much time and expense 
must be invested to discover what rates will 
qualify for approval. The question then 
arises whether the words “excessive,” “in- 
adequate” and “unfairly discriminatory” 
properly meet the needs of a growing fire 
insurance industry, or whether the words 
themselves are “inadequate”? 


Statutory words alone, however, do not 
encompass the entire problem. The insur- 
ance industry is presently in a state of 
economic and legal adjustment. There are 
movements to and fro as the forces of 


Fire Insurance Rates 


competition are tested against forces which 
tend to keep rates fairly uniform. These 
are phases of the fire insurance rating prob- 
lem which statutory words may be inca- 
pable of solving. 


The purpose of this paper is to find the 
fire insurance rate which will satisfy the 
law and, thereby, test the law in the light 
of that rate. In this quest it will become 
apparent that many forces are active in the 
production of fire insurance rates besides 
the standards of statutes. Political and 
economic forces take form in the hands of 
Insurance Commissioners. Competitive forces 
arise between insurance companies, and 
against these are pitted forces of conserva- 
tism and uniformity. It may be that no 
rate now exists which completely satisfies 
the law, the Insurance Commissioners and 
the insurance companies. It may be that 
these interests can never be adjusted to the 
satisfaction of all. 


For the purpose of this discussion, the 
definitions of certain terms should be clear. 
Most states define only the words “depart- 
ment” and “commissioner.” However, the 
New Jersey fire insurance rate’ law fulfills 
our needs: 


“(a) ‘Rate’ means the unit charge by 
which the measure of exposure or the 
amount of insurance specified in a policy 
of insurance or covered thereunder is multi- 
plied to determine the premium. 


“(b) ‘Premium’ means the consideration 
paid or to be paid to an insurer for the 
issuance and delivery of any binder or policy 
of insurance. 
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Mr. Klitzke gained practical experi- 
ence in this field when he served as 
a member of a state’s rating bureau . 


c) ‘Rate-making’ means the examina 
tion and analysis of every factor and influ- 
related to and bearing upon the hazard 


and risk made the subject of insurance; the 


ence 
collection and collation of such factors and 
influences into rating system; and the appli 
cation of such rating systems to individual 


risks.” * 


The term “rating system” will mean 


schedules, classes, classifications, rules, guides, 
manuals, plans, 
compilations or other devices used to ascer- 


standards, tables, rating 


tam rates 


Development of Rate-Making 


Doctor Nicholas Barbon, a London physi- 
cian, is credited with originating fire insur- 
ance. He thus became the first rate-maker. 
Following the great London fire of 1666, 
Dr. Barbon began issuing policies of insur- 
ance in connection with certain building 
enterprises in which he was interested. He 
decided that the rate for wooden properties 
should be higher than that for brick or 
stone properties. In the centuries that fol- 
lowed, building construction and fire haz- 
ards were analyzed more and more, and 
systems of classification used in computing 
rates became more and more complicated. 


During the nineteenth century rating 
schedules began to be developed. A rating 
schedule begins with a base rate. Additions 
to and subtractions from this base rate are 
made as the building structure and fire 
hazards therein are found to be poorer or 
better than standard or normal. Cotton- 
mill schedules were used in the United 
States prior to 1840. The Universal Mer- 
cantile Schedule began to be used in 1902, 


and about the same time the Analytic 


1 New Jersey Statutes Annotated, Sec. 17:29A-1 
(1955 Supp.). 

2 Edward R. Hardy, The Making of the Fire 
Insurance Rate (New York, 1926), pp. 264-267. 

* See work cited at footnote 2, at pp. 318-321. 
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System for the Measurement of Relative 
Fire Hazard, a highly developed schedule, 
began its career.’ 

The National Board of Fire Underwriters, 
organized after the Civil War, established 
one of the first independent rating organi- 
zations. This program was abandoned in 
the 1870’s when companies began cutting 
rates to increase their business. The Chi- 
cago fire of 1871, the Boston fire of 1872 
and the panic of 1873 had caused many 
companies to dissolve. Those that re- 
mained competed bitterly for the sudden 
increase in the demand for fire insurance. 
However, at the turn of the century, fire 
insurance companies, admitting the folly of 
unrestricted rate-cutting, began to organize 
independent rate-making organizations, many 
of which are still in existence today.’ 


Beginning of State Regulation 


In 1911 an investigation committee of the 
New York State Legislature reported that 
competition was not desirable in fire insur- 
ance rate-making, and that the companies 
should be required to combine for this pur- 
pose since the experience of an individual 
company was insufficient for predicating 
reliable fire insurance rates. The recom- 
mendations of this committee were enacted 
into law, and other states soon passed simi- 
lar legislation.” This was considered a vast 
improvement over earlier state laws which 
prohibited joint company rate-making and 
required each company to have its own 
rating department. 


The new laws also kept firm regulation of 
rates in the hands of the Insurance Com- 
missioners. The companies were no longer 
free to set whatever rates they pleased. 


* Report, Merritt Com. Assembly Doc. 1911, 
p. 40. : 

5Irwin M. Taylor, Law of Insurance (New 
York, 1955), p. 9. 
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Power to Regulate Rates 


The states govern fire insurance rates 
under the police power as an activity af- 
fected by the public interest. Some of the 
reasons advanced for the regulation of 
insurance have been: 


(1) The insured has a contract for a 
future performance that depends upon the 
solvency of the insurer. Therefore, rates 
should be adequate to maintain this solvency. 


(2) Cooperatively established unregulated 
rates may lead to monopolistic, excessive 
and unfair rates. 


(3) Financial failure of an insurance com- 
pany has more serious consequences than 
does the failure of other types of business. 


(4) Competition does 
satisfactory regulator.° 


not serve as a 


Validity of State Regulation 
of Insurance Rates 


In 1868 the United States Supreme Court 
held that insurance was not commerce and, 
therefore, the federal government had no 
regulatory jurisdiction over it under the 
interstate commerce clause of the Consti- 
tution.” In the years that followed, the 
Court continued to hold that insurance was 
not commerce.” It also held that insurance 
affected with the public interest 
that the states had power to regulate it.’ 
The attitude of the Court was clear in re- 
gard to insurance rates: 


Was $0 


“So far as the Federal Constitution is 
concerned, the state [Alabama] could forbid, 
under penalty, combinations to be formed 
within its limits, by persons, associations, 
or corporations engaged in the business of 
insurance, for the purpose of fixing rates,” ” 


The states delegated direct control over 
rates to Insurance Commissioners. It was 
held that these administrative officials had 
power to approve rates without special 
judicial sanction of the courts.” 


* These and other points are discussed in 
“Why Regulate Insurance Rates?’’ an address 
by Franklin J. Marryott before the Section on 
Insurance Law of the American Bar Association, 
October 30, 1946. See also John W. Cowee and 
Charles C. Center, Federal Regulation of Insur- 
ance .(Wisconsin Commerce Reports) (Madison, 
1949), pp. 6 and 72-73. 

* Paul v. Virginia, 8 Wall. 168 (1868). 

8’ New York Life Insurance Company v. Deer 
Lodge County, 231 U. S. 495 (1913); Hopper v. 
California, 155 U. S. 648 (1895). 

* Aetna Insurance Company v. Hyde, 275 U. S. 
440 (1928); German Alliance Insurance Company 
v. Lewis, 233 U. S. 389 (1913); Carroll v. Green- 
wich Insurance Company, 199 U. S. 401 (1905). 
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South-Eastern Underwriters Case 


In 1943 the United States Supreme Court 
held that fire insurance transactions stretch- 
ing across state lines constitute interstate 
commerce, thus making the transactions 
subject to regulation by Congress under the 
commerce clause. This was the four-to- 
three decision of June 5, 1944, in U. S. v. 
South-Eastern Underwriters Association.” 


This organization, composed of 200 stock 
fire insurance companies, had been indicted 
for violations of Section 1 of the Sherman 
Anti-Trust Act.” Among other things, the 
association had been fixing and maintaining 
arbitrary and noncompetitive premium rates 
for fire insurance and allied lines, and em- 
ploying boycotts to enforce their actions. 

In reversing the federal district court dis- 
missal of the indictment, the Supreme Court 
said, in effect, that the collaborative rate- 
making methods of stock fire insurance 
companies were illegal. It was apparent 
that Congressional legislation was in order if 
cooperative rate-making organizations were 
to be saved. 


Congressional Action 


While the Supreme Court considered the 
SEUA case, bills were in Congress to com- 
pletely exempt insurance from the Sherman 
and Clayton Acts.* However, these bills 
were not passed. Congress has exempted 
many types of business from antitrust laws. 
Examples of these are agricultural or horti- 
cultural cooperatives, aviation agreements 
approved by the Civil Aeronautics Board, 
export associations, fishing cooperatives, 
marine insurance and transportation agree- 
ments approved by the Interstate Commerce 
Commission. Insurance was finally granted 
a partial exemption and the McCarran- 
Ferguson Act, better known as Public 
Law 15,“ was passed two short years after 
the SEUA decision. 


Public Law 15 declared a moratorium 
period, originally to end January 1, 1948, 


” German Alliance Insurance Company v. 


Hale, 219 U. S. 307, 317 (1911). Between 1885 
and 1912, 23 states enacted laws forbidding com- 
binations for the purpose of fixing rates. 

1 Aetna Insurance Company v. Travis, 130 
Kan. 2, 285 Pac. 522 (1930). 

#25 Fire and Casualty Cases 194, 322 U. S. 533. 
For a criticism of the SHUA case see 57 Harvard 
Law Review 937. 

% Act of July 2, 1890, Ch. 647, 26 Stat. 209; 
15 USCA Secs. 1-7, 15. 

“78th Cong., Ist Sess.; H. R. 3269 (Hancock 
bill), H. R. 3270 (Walter bill), S. 1362 (Bailey- 
Van Nuys bill). 

% Pub. L. 15, 79th Cong., Ist Sess. (March 9, 
1945) ; 15 USC Sees. 1011-1015. 
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and subsequently extended to June 30, 1948, 
during which the federal government was 
not to regulate insurance. After this period 
the Federal Trade Commission Act was to 
be, applicable to the insurance business to 
the extent that the states had not regulated 
it.\ The Supreme Court has upheld the 
constitutionality of this act.” 


The intent of Congress in passing this 
act was plainly expressed: “It is the opinion 
of Congress that competitive rates on a 
sound financial basis are in the public 
interest.” And the states hastened to 
comply with this wish. 


STATE LEGISLATION 
FOLLOWING PUBLIC LAW 15 


Prior to the SEUA decision, rates for 
fire and casualty insurance had been regu- 
lated in some states by law, but many states 
had achieved rate uniformity through agree- 
ment among companies. Whether there 
was a law or not, stock fire insurance com- 
panies charged uniform rates. After the 
SEUA case it was plain that agreements to 
fix rates, as well as certain other trade 
practices, were inconsistent with the fed- 
eral antitrust laws.” 

Because of mortality table accuracy, the 
life insurance business is such that it can 
be conducted without premium rate agree- 
ments. State officials and insurance com- 
panies felt that chaotic conditions would 
result in the fire and casualty insurance 
industry if rates were not fixed on a uni- 
form basis. This confusion would not be in 
the public interest,” so it was decided to 
draft a model bill which would allow the 
Insurance Commissioners to keep their jobs 
and keep the federal government out of the 
field of insurance regulation forever. What 
followed was the famous All-Industry Bill, 
drafted by a subcommittee of the National 
Association of Insurance Commissioners and 
presented May 22 and 23, 1946.” 


Legislation in Majority of States 
Most of the states passed the All-Industry 


Bill as soon as possible. Indiana is an 


% North Little Rock Transportation Company 
v. Casualty Reciprocal Hachange, 181 F. (2d) 
174, cert. den., 340 U. S. (1950); Robertson 
v. California, 238 U. S. 440 (1946); Prudential 
Life Insurance Company v. Benjamin, 328 U. 8. 
408 (1946). 

17 House Judiciary Committee Report No. 143, 
February 13, 1945 (1945 U. 8. Code Congres- 
sional Service 671 (79th Cong., Ist Sess.)). 

% William R. Vance, Handbook on the Law of 
Insurance (St. Paul, 1951), p. 130. 

%” See work cited at footnote 18. 
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example of a state which rejected existing 
rate regulatory law for the bill.” The his- 
tory of fire insurance rate regulation stat- 
utes in Indiana discloses the fact that the 
SEUA decision had little effect on the 
standards required of rates. 


The word “excessive” is to be found in 
the 1919 Indiana law: 


“If, at any time, it shall appear to the 
commissioner that the rates charged for 
fire insurance in this state are excessive or 
unreasonable, in that the results of business 
of stock fire insurance companies in this 
state during the five (5) years next pre- 
ceding the year in which the investigation 
is made, as indicated by the classification 
schedules filed as provided for herein, show 
an aggregate underwriting profit in excess 
of a reasonable amount upon any class or 
classes of risk, then the said commissioner 
shall have power to order a reduction in 
rates upon such class or classes of risks.” ™ 
(Italics supplied.) 


In this statute there was at least an at- 
tempt to define the term “excessive” as 
being a rate which produced an underwrit- 
ing profit in excess of a reasonable amount. 
There is no such attempt in the All-Industry 
Bill, although it should be noted that the 
Commissioner is required to give due con- 
sideration to the most recent five-year 
statistical experience.” 


The term “inadequate” is not to be found 
in the 1919 law, but “insufficient” was used 
as follows: 


“If, in the same manner, it appears that 
the rates upon any class or classes of risks 
are insufficient to show a reasonable under- 
writing profit, then the said commissioner 
shall increase the rates upon such class or 
classes or risks so as to produce a reason- 
able profit.”™ (Italics supplied.) 


Here again the rate is defined in terms 
of a reasonable underwriting profit. It may 
well be argued that “reasonable” can be 
just as ambiguous as “excessive” and 
“inadequate,” but at least the 1919 statute 
was a full step closer to defining what a rate 
should be. 

While existing law contributes nothing to 
the meaning of “unfairly discriminatory,” 


2% Proceedings of the National Association of 
Insurance Commissioners, 77th Session (1946), 
pp. 410-421. 

1 Indiana Annotated Statutes, Secs. 39-5201— 
39-5318 (Burns, 1952 Repl.). 

% Indiana Annotated Statutes, 
(Burns, 1933). 

% Indiana Annotated Statutes, 
(Burns, 1952 Repl.). 

* Indiana Annotated Statutes, Sec. 
(Burns, 1933). 


Sec, 39-2216 
Sec. 39-5223 


39-2216 
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in 1919 Indiana law defined this rate stand- 
ard clearly: 

“No fire insurance company or other in- 
surer against the risk of fire, nor any rating 
bureau, shall fix or charge any rate for fire 
insurance upon any property in this state 
which discriminates unfairly between risks, 
in the application of like charges and credits, 
or which discriminates unfairly between risks 
of essentially the same hazards, territorial 
classification, and having substantially the same 
dégree of protection against fire.” * 


Unfair discrimination is not a problem in 
many rate cases, but it could easily arise 
where an insurance company charged two 
different rates to two separate risks essen- 
tially alike in factors of hazard. It could 
be to the advantage of the company, in 
litigation involving such a problem, to be 
regulated by a statute which did not set 
exact standards, such as the All-Industry 
Bill, rather than by a statute which might 
plainly indicate a violation. 


When the All-Industry Bill was passed in 
Indiana in 1947, the 1935 insurance law was 
in effect. The 1935 law, however, contained 
language identical to the 1919 law in regard 
to the three basic standards for insurance 
rates. Thus, the language quoted above 
was the law rejected in favor of the All- 
Industry Bill. 


The new law made the filing of rates 
with the Insurance Department mandatory, 
whereas this was not required under the old 
law.” Although this seemingly gives the 
Commissioner more control over rates, he 
had free access to the rates under the old 
law even though they did not have to be 
filed with him.” 


A more important change was made with 
respect to membership in an independent 
rating organization. Both the 1919 and 
1935 insurance laws required every fire in- 
surance company either to maintain or be 
a member of a rating bureau.* The fire 
insurance company which was a member 
of the rating bureau had a vote in the 
affairs of management, while a company 
could maintain a bureau simply by sub- 
scribing to services without receiving any 
voting right. 

The All-Industry Bill made it clear that 
although a company could be a member or 


% Indiana Annotated Statutes, 
(Burns, 1933). 

* Indiana Annotated Statutes, 
(Burns, 1952 Repl.). 

7Indiana Annotated Statutes, 
1 (g) (Burns, 1935 Supp.). 

°° Indiana Annotated Statutes, Sec. 39-4310, 
{ (a) (Burns, 1935); Indiana Annotated Statutes, 
Sec. 39-2216 (Burns, 1933). 


Sec. 39-2213 
See. 39-5224 


Sec, 39-4310, 
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a subscriber to a rating organization, “nothing 
contained in this act shall be construed as 
requiring any insurer to become a member of 
or a subscriber to any rating organization.” ” 


The significance of this change will be 
more fully discussed in a later section. At 
this point it is merely noted that the new 
law effected no appreciable change in the 
function of the state rating organization for 
fire insurance rates. 


The All-Industry Bill gave respectful 
attention to unfair competition and prac- 
tices among insurance companies, stating 
that the purpose of the bill was to regulate 
in accordance with the intent of Congress 
as expressed in Public Law 15.” 


At later points in this paper it will be 
shown that not only did no sweeping changes 
occur in the statutory law, but that the 
SEUA decision did not change the admin- 
istrative phase of rate regulation as much 
as was expected at the time the decision 
was handed down. 


California and Idaho 


California also passed legislation to com- 
ply with Public Law 15, but two of the 
three rate standards were defined: 


“Rates shall not be excessive or inade- 
quate, as herein defined, nor shall they be 
unfairly discriminatory. 


“No rate shall be held to be excessive 
unless (1) such rate is unreasonably high 
for the insurance provided and (2) a rea- 
sonable degree of competition does not exist 
in the area with respect to the classification 
to which such rate is applicable. 


“No rate shall be held to be inadequate 
unless (1) such rate is unreasonably low 
for the insurance provided and (2) the con- 
tinued use of such rate endangers the sol- 
vency of the insurer using the same, or 
unless (3) such rate is unreaswnably low 
for the insurance provided and the use of 
such rate by the insurer using same has, or 
if continued will have, the effect of destroying 
competition or creating a monopoly.” ™ 


One or both of these definitions are in- 
cluded in the laws of Arizona, Minnesota, 


* Indiana Annotated Statutes, Sec. 39-5224, 
{ (b) (Burns, 1952 Repl.). 

%* Indiana Annotated Statutes, Secs. 39-5301— 
39-5318 (Burns, 1952 Repl.). 

* California Code Annotated, Sec. 1852 (Deer- 
ing’s, 1950). 





Missouri, Nebraska, Oklahoma and Utah, 
although the language used is not always 
the same. 

Consider the law of Idaho: 

“Rates shall not be excessive, inadequate 
or unfairly discriminatory. 

“(1) No rate shall be held to be excessive 
if the commissioner finds that free competi- 
tion exists in the area and in the classifi- 
cation covered by such rate. 

(2) No rate shall be held to be inade- 
quate unless the commissioner finds that 
the continued use of such rate will endanger 
the solvency of the insurer. Neither of 
such findings shall be made by the com- 
missioner except after a hearing on reason- 
able notice gone 


This states the California theory in an 
affirmative manner, but under this law there 
is no necessity for finding a rate to be 
unreasonably high or low before it can be 
disapproved. The effect of this type of law 
may be somewhere between the California 
law and the All-Industry Bill. 


California law differs from the all-industry 
legislation in that under California law (1) 
advance filing or approval of rates is not 
required, (2) rates cannot be excessive un- 
less there is a lack of competition and (3) 
rates cannot be inadequate unless the in- 
surer’s solvency is threatened or low rates 
are being used in concert to force a monopoly. 


Insurance Commissioners have much more 
freedom under the all-industry legislation 
than under the California law. Later in this 
paper it will be shown how Commissioners 
have tended to exercise this freedom quite 
strictly under the all-industry legislation. 


Before comparing the advantages . and 
disadvantages under the two types of fire 
insurance rate regulatory laws, let us see 
how fire insurance rates materialize. 


ATTEMPTS TO COMPLY 
WITH LAW 


“Fire insurance rate making never has 


been and cannot be an exact science.”™ 


However, there must be a method by which 
rates may be found which are not “exces- 
sive,” “inadequate” or “unfairly discrimi- 
natory.” Most rate regulatory laws are not 
rate-making laws and, therefore, it becomes 
the responsibility of the fire insurance com- 
panies to produce the prices which may or 

® Idaho Code, Sec. 41-2003 (1948). 

% National Board of Fire Underwriters, 


“Statement of Principles,’ Standard Classifica- 
tion of Occupancy Hazards (2d Ed., 1952), p. 1. 
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may not ultimately become those paid by 
insureds. 


To produce an adequate equitable pre- 
mium, a rate-making method must be found 
which will be uniform in its application and 
yet have sufficient flexibility. To satisfy 
the law the method must strike a balance 
between freedom of competition and col- 
laborative rate-making. It becomes appar- 
ent that a rate-making system might have 
to be quite complicated for certain classes 
of risks—so complicated, in fact, that the 
individual fire insurance company may not 
be capable of creating a mechanism which 
will satisfy both the law and the practical 
requirements of the insurance business. If 
this is true, individual fire insurance com- 
panies cannot make rates for many classes 
of risks. How, then, shall rates be produced? 


Who Makes Rates? 


The answer to the question “Who makes 
rates?” is easy in Texas: The state makes 
rates. What could be simpler? The insur- 
ance companies either take the rates or 
leave them—there is no problem. The rates 
fixed by the Texas Board of Insurance 
Commissioners are maximum rates. A\l- 
though no company can charge over these 
rates, any company may charge lower rates 
provided that the same rate is applied to 
all risks of the same character in the same 
community.” Texas is the only state which 
promulgates rates for fire insurance, al- 
though the Louisiana and Virginia Insur- 
ance Departments make rates for certain 
other lines of insurance. 


. 


Other states have fire insurance rating 
bureaus which are supported by member 
and subscriber companies. Many of these 
bureaus have existed for a long time. The 
Indiana bureau, for example, was created 
December 1, 1906, at the time when com- 
panies were beginning to realize that col- 
laborative rate-making would be to their 
advantage. The courts also recognized the 
need for such organizations. In 1925 a New 
York court said: 


“The rating organization [New York Fire 
Insurance Rating Organization] is a de- 
velopment of insurance arising out of the 
difficulties of rate making based on the ex- 
perience of a single company. The purpose 
of the law is to give all corporations au- 
thorized to transact the business of fire 
insurance in this state the privilege of 

* Personal letter dated July 25, 1956, from 
William R. Clark, actuary, Fire Insurance Divi- 


sion, Board of Insurance Commissioners, Austin, 
Texas. 
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membership in such an organization. The 
privilege is a valuable one. Both as a 
matter of range of experience and of ex- 
pense it is impractical for one company to 
maintain a rating organization.” * 

There are two powerful reasons for the 
existence of independent rating organizations: 

(1) The statistical experience of one com- 
pany or a small number of companies is 
insufficient in most classes to predicate fire 
insurance rates which are not excessive or 
inadequate. 

(2) Considerable judgment and exper- 
lence is necessary to produce rates which 
are fairly discriminatory between different 
classes and between risks of the same class 
which are not equal in hazard. 

Where these two reasons no longer exist 
for any class of risk, the need for an inde- 
pendent rating organization vanishes. 


It should be pointed out, however, that 
fire insurance rating organizations serve 
many useful purposes besides the mere col- 
lection and interpretation of statistical data. 
H. Sumner Stanley, manager of the New 
York Fire Insurance Rating Organization, 
has pointed out that in 1955 NYFIRO 
(1) reviewed the fire defenses of more than 
350 districts, (2) produced new or revised 
rates on more than 180,000 buildings, (3) 
inspected and reported on more than 3,000 


industrial properties and (4) reviewed 2.5 
million policies and found that 8.8 per cent 
of them contained errors.” 


These services cost the insurance com- 
panies 1.2 per cent, of all premiums collected. 
This assessment rate no doubt closely ap- 
proximates that paid rating bureaus in other 
states. 


Mr. Stanley’s speech was an interesting 
résumé of the position of the rating bureau 
in the insurance industry today. He pointed 
out that the bureaus establish standard cov- 
erages and statistics, and that such stand- 
ardization is necessary in order to have 
a credible basis for the evaluation of 
experience. 


He noted that the bureaus have been 
charged with being slow and unresponsive. 


% Importers’ and Exporters’ Insurance Com- 
pany v. Rhoades, 239 N. Y. 420, 146 N. E. 648 
(1925). 

% tH]. Sumner Stanley, speech before the Amer- 
ican Society of Insurance Management, The 
National Underwriter, March 29, 1956, p. 5. 

* Work cited at footnote 36. 

% Keifer-Stewart Compary v. Seagram and 
Sons, 340 U. S. 211 (1951); U. 8. v. National 
Association of Real Estate Boards, 339 U. S. 
485 (1950); U. 8. v. Socoiy-Vacuum Oil Com- 
pany, 310 U. S. 150 (1940); U. 8. v. Trenton 
Potteries Company, 273 U. S. 392 (1927). 
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However, he said that the insurance indus- 
try should be conservative. Divergent view- 
points should be reconciled and industry- 
wide should be made _ before 
changes take place. Current rating laws 
appear to encourage independent action. 
This may arouse rating organizations from 
their complacency—if they are complacent.” 


decisions 


In the SEUA case the concerted rate- 
making activity of an organization almost 
identical to the existing rating bureaus was 
held to be illegal, in accordance with a long 
line of decisions holding illegal per se all 
price-fixing arrangements.” This was well 
recognized by the drafters of Public Law 15: 

“Nothing in this bill is to be so construed 
as indicating it be the intent or desire of 
Congress to require or encourage the sev- 
eral States to enact legislation that would 
make it compulsory for any insurance com- 
pany to become a member of rating bureaus 
or charge uniform rates.” ® 

This theme was continued by the All-Indus- 
try Model Fire and Casualty Bill drafters: 

“We shall not review in detail in this 
report the practices condemned by the Su- 
preme Court in the S. E. U. A. case; suffice 
it to say the committee had these points in 
mind throughout its study and deliberations. 


“Furthermore, we recognize that Con- 
gress in enacting United States Public Law 
No. 15 did so upon the understanding that 
in some phases of the insurance business 
action in concert through rating bureaus 
may serve a useful purpose; the congres- 
sional debates prior to the enactment of 
United States Public Law No. 15 amply 
establish that fact. This committee has 
proceeded upon the assumption that it was 
intent of Congress that provision should be 
made in the State regulatory structure for 
companies acting individually and for com- 
panies action [sic] in concert.” “ 

A practice which did not need to be 
changed because of the SEUA case was that 
of deviation from bureau rates. Most state 
laws always permitted this“ and the all- 
industry legislation continued to do so.® 
An Indiana case held that a company could 
deviate from rules of the rating bureau as 


3° See report cited at footnote 17. 

# Joint Report of Committee on Federal Legis- 
lation and Committee on Rates and Rating Or- 
ganizations of NAIC, November 1, 1945; see, 
also, work cited at footnote 20, at p. 99. 

“1 See, for example, Indiana Annotated Stat- 
utes, Secs. 39-2214 (Burns, 1933) and 39-4310, 
1 (i) (Burns, 1935). 

“Indiana Annotated Statutes, Sec. 39-5227 
(Burns, 1952 Repl.). 





well as deviating from rates. This same 
case said that deviating companies could 
not change the classification or the method 
of classifying risks.* 

Deviations must, of course, meet the same 
standards as all fire insurance rates,“ but 
this is a competitive method by which a 
company can be a member of, or subscribe 
to, a rating bureau and still charge less 
than the bureau rates. Companies seldom 
have difficulty in obtaining Insurance De- 
partment approval of deviations since these 
deviations are always in the direction the 
Commissioners love best—downward. 


Regardless of the magnitude of operations 
by which rating bureaus arrive at rates, 
the decision as to whether rates are exces- 
sive or discriminatory is always within the 
discretion of the Insurance Commissioner.* 


On the other hand, the companies, whether 
acting through rating bureaus or independ- 
ently, are always entitled to a proper hear- 
ing if their filings have been disapproved. 
The Commissioner must offer evidence to 
support his order, and the companies must 
have opportunity to explore the bases of 
the order.“ But it is clear that final ap- 
proval of insurance rates is in the hands of 
the Commissioners.-in All-Industry Bill 
states.” 


Rating bureaus are now more advisory 
in nature rather than being the authoritative 
rate-makers they once were. Two recent 
cases before New York Commissioners prove 
this point nicely. 


Cullen v. Bohlinger.—The Insurance Com- 
pany of North America and the Philadel- 
phia Fire and Marine Insurance Company 
were for a number of years members of the 
New York Fire Insurance Rating Organ- 
ization. On July 6, 1950, these companies 





* Department of Insurance of Indiana v. Mer- 
chants Fire Insurance Company, 222 Ind. 611, 57 
N. E. (2d) 62 (1944). 

** Commissioner Combs of Arkansas has ruled 
that fire insurance companies filing rates and 
forms independently of licensed rating bureaus 
shall have their filings reviewed annually by 
the Department and approved only upon the 
companies’ furnishing evidence that the filings 
are not inadequate, excessive or unfairly dis- 
criminatory. He also ruled that all direct-filing 
fire insurance companies (not acting through 
a bureau) shall provide for an independent 
audit of their policies and the independent 
auditor shall be approved by the Commissioner. 
See The National Underwriter, March 22, 1956, 

2. 


. * Opinions of the Indiana Attorney General, 
1948, p. 225. 

# Jordan v. American Eagle Fire Insurance 
Company, 67 F. Supp. 76 (DC of D. C., 1946), 
83 App. D. C. 192, 169 F. (2d) 281 (1948). 
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became subscribers to NYFIRO rather 
than members.“ On December 7, 1953, the 
companies notified NY FIRO that they ter- 
minated subscribership for the dwelling 
classes. 

On the same day, these companies inde- 
pendently filed dwelling rates and schedules 
which were substantially identical with those 
that NYFIRO had already filed. In fact, 
it was disclosed that the North America 
companies filed photographic reproductions 
of rules and forms of NYFIRO.® 


NYFIRO argued: “If the procedure fol- 
lowed by the North America companies in 
this filing were permitted, it would destroy 
the Rating Organization (127). Mr. Stanley 
testified ‘It is my opinion that if other 
companies did it, which they would no 
doubt do under such circumstance, in my 
opinion, that the Rating Organization would 
just be destroyed.’””™ 


North America also argued that other 
companies received partial subscribership 
rights and thus all companies should have 
them." Of course, partial subscribership 
would be an empty right if the subscriber 
were required to cease doing business in 
the classes in which it did not subscribe.” 
The law would not give partial subscriber- 
ship rights, allowing independence of action, 
and then obliterate such rights by circum- 
scribing the type of filings which could be 
made independently.® 


The New York Insurance Department 
held: (1) North America could subscribe 
to NYFIRO for everything but the dwell- 
ing class; (2) North America could file 
identical rates for the dwelling class as had 
been filed for it by NY FIRO. 


Since the law permits the independent in- 
surer to use all supporting information filed 
by a rating organization, it follows that 


“ See, for example, Arkansas Inspection and 
Rating Bureau v. Graves, before the Insurance 
Commissioner of Arkansas, January 12, 1953. 

* Brief of NYFIRO and Fifty Individual Af- 
filiated Companies filed before the State of New 
York Insurance Department, April 1, 1954, In 
the Matter of the Independent Fire Filing of 
the Insurance Company of North America for 
a pe Classes 009, 019, 029, 011, at p. 1 of 

rief., 

* See brief cited at footnote 48, at p. 15. 

%° See brief cited at footnote 48, at p. 15. 

% Brief of Insurance Company of North Amer- 
ica filed béfore the State of New York Insur- 
ance Department, April 1, 1954, In the Matter 
of the Independent Fire Filing of the Insurance 
Company of North America for Dwelling 
Classes 009, 019, 029, 011, at p. 13 of brief. 

® See brief cited at footnote 51, at p. 14. 

88 See brief cited at footnote 51, at p. 30. 
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the independent insurer can reach the same 
result as the rating organization.” 


Deputy Superintendent Murphy, who wrote 
the opinion, was emphatic: “Nowhere has 
our attention been drawn to any statement 
by any responsible person that Public Law 
15 and the All-Industry bills were intended 
to continue either a practical or theoretical 
monopoly by the local fire rating organiza- 
tion of fire rating services.” © 


Upon the rendering of this decision, North 
America filed new dwelling rates about 10 
per cent lower than NYFIRO rates. The 
Appellate Division of the New York Su- 
preme Court granted the treasurer of 
NYFIRO a temporary stay of these rates, 
pending an appeal of Superintendent Boh- 
linger’s decision. 


North America argued before the appel- 
late division that since SEUA, Public Law 
15 and the present all-industry legislation, 
“Competition is the law of the insurance 
business.” ™ Rates for the same risk may 
be different where the expense factor differs. 
North America’s lower rates were based 
on lower commissions to agents.” These 
arguments prevailed and the appellate divi- 
sion unanimously confirmed the determina- 
tion of the Insurance Department, and dis- 
missed the proceeding without rendering 
an opinion.” 


At the end of 1954, the Insurance Com- 
pany of North America reported: 


“In 1953 we came to the conclusion that 
the (North America) Companies must be- 
come independent of rating organizations 
with respect to the more sought-after classes 
of business. Our purpose was to deal more 
effectively with competitive abuses which 
are not in the public interest. A _ direct 
result is a stronger position for our agents 
and ourselves through lower costs and im- 
proved policy forms and methods. Our 
independent rates for fire insurance on 
dwellings became effective in 28 states in 
1954, and in five of them a simplified dwell- 
ing policy and rating plan was introduced 


% Decision of Alfred J. Bohlinger, Superin- 
tendent of Insurance, State of New York, In the 
Matter of the Independent Fire Filing of the 
Insurance Company of North America for 
Dwelling Classes 009, 019, 029, and 011, Sep- 
tember 14, 1954. 

3 Case cited at footnote 54, at p. 29 of opin- 
ion, mimeographed by New York Insurance 
Department. 

% Brief of Insurance Company of North Amer- 
ica filed before Supreme Court of New York, 
Appellate Division, November 8, 1954, in Cullen 
v. Bohlinger, 284 App. Div. 963, 136 N. Y. S. 
(2d) 361 (1954), at p. 19 of brief. 

%t See brief cited at footnote 56, at p. 38. 
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with savings to policyholders of about 10% 
in premiums.” ™ 


NYFIRO continued to appeal the Super- 
intendent’s decision, but the New York 
Court of Appeals dismissed the appeal for 
lack of a substantial constitutional question.” 
The United States Supreme Court dis- 
missed an appeal for want of a substantial 
federal question.“ Before considering the 
effects of Cullen v. Bohlinger, let us consider 
another New York case indicative of the 
position of the rating bureaus today. 


Allstate case.—-On October 14, 1954, the 
New York Fire Insurance Rating Organ- 
ization and eight of its member companies 
petitioned the New York Insurance De- 
partment for a hearing on rates filed by the 
Allstate Insurance Company. NYFIRO al- 
leged that these rates were inadequate, 
unreasonable and unfairly discriminatory. 
Allstate insured only dwellings, and charged 
rates which wer: 20 per cent lower than 
those of NYFIRO, of which Allstate was 
neither a subscriber nor a member. 


Hearings began January 5, 1955. At their 
conclusion, the Superintendent found: 


“Tt is clear that (1) it would be 
inconsistent with the general purposes of 
the model bill and the New York Amend- 
ments to permit a rating organization and 
its affiliated companies to intervene in a 
proceeding involving an independent rate 
filing, since such intervention would have 
the effect of a restraint on competition in 
pricing practices of their competitor and 
(2) the specific provisions of the model bill 
and the New York Amendments do not 
intend that such rating organization and 
its affiliated companies shall have the stand- 
ing of an aggrieved party so as to entitle 
them to a hearing before the commissioner 
or Superintendent of Insurance with re- 
spect to an independent filing of rates of 
a competitor.” 


Two months later NYFIRO tried again 
before a new New York Insurance Superin- 
tendent. In a letter dated March 3, 1955, 


5% Cullen v. Bohlinger, cited at foonote 56. 

** Insurance Company of North America, 163rd 
Annual Report (December 31, 1954), p. 10. 

” Cullen v. Bohlinger, 308 N. Y. 886, 126 N. E. 
(2d) 564 (1955). 

*% Cullen v. Bohlinger, 350 U. S. 803 (1955). 

@ Decision of Alfred J. Bohlinger, Superin- 
tendent of Insurance, State of New York, In the 
Matter of Petition of New York Fire Insurance 
Rating Organization and Eight Individual 
Members for a Hearing Relating to the Fire 
Dwelling Rate Filings of the Allstate Insurance 
Company, p. 17 of opinion, mimeographed by 
New York Insurance Department. 
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NYFIRO requested the Superintendent to 
begin hearings on his own initiative. The 
January decision had stated that it was 
within the power of the Superintendent to 
do so, although NYFIRO and its members 
could not initiate hearings. 

This time the Superintendent found that 
Allstate did not have sufficient fire insur- 
ance statistical experience to warrant rates on 
dwellings 20 per cent lower than NYFIRO’s. 
The all-industry law requires that the latest 
five years’ experience be considered. All- 
state had compared its own expense experi- 
ence with the filed stock company loss 
experience to arrive at rates which were 20 
per cent under NYFIRO’s. The Superin- 
tendent finally decided that Allstate was 
entitled to rates 15 per cent lower than 
NYFIRO’s.* 

As of May 3, 1956, Allstate wrote dwell- 
ing fire insurance approximately 20 per cent 
below the rates of most companies in 33 
states, and in nine states and the District 
of Columbia they were 15 per cent lower.” 
Needless to say, this presents no small 
problem to the rating bureaus and their fol- 
lowers. Besides the fact that the bureau 
companies must inevitably lose some busi- 
ness because of Allstate’s lower rates, All- 
state premiums cannot be assessed by the 
rating bureaus. Still further loss in the life- 
giving premium assessment is occasioned 
by withdrawal from subscribership to the 
bureau dwelling rates, a feat which North 
America has now legally accomplished. 
This enlarges the problem facing the bureaus.” 

Who will make rates?—The effects of the 
Allstate and North America cases may be 
felt for many years to come. The rating 
bureaus were not, as Mr. Stanley predicted, 
destroyed, but their stature is no longer 
that of pre-SEUA days. Little by little the 
companies, carefully testing the ground 
before them, are taking from the rating 
bureaus the responsibility for the produc- 
tion of rates for the more sought-after 
classes of risks. For many years it has 
been the responsibility of the Factory In- 
surance Association to rate desirable indus- 
trial properties, and now the companies 
would like to make their own competitive 
rates for the dwelling classes. 


* Decision of Leffert Holz, Superintendent of 
Insurance, State of New York, In the Matter of 
Independent Filing of Fire Rates by Alistate 
Insurance Company on Initiative of Hon. Lef- 
fert Holz, Superintendent of Insurance, July 
1, 1955. 

*See The National Underwriter, March 15, 
1956, p. 48, and May 3, 1956, p. 4. 

® Commissioner Smith of Pennsylvania re- 
cently disapproved a rule of the Middle De- 
partment Association of Fire Underwriters 


640 


The National Association of Independent 
Insurers was formed in 1945 as a direct 
result of the SEUA case and Public Law 
15. It has adopted the National Board of 
Fire Underwriters’ “Standard Classification 
of Occupancy Hazards,” and is producing 
statistical data which is not feasible for an 
individual company to develop on its own. 


Thus, the question of who will make 
rates in the future—cooperative rating bu- 
reaus or the companies themselves—does 
not seem to be clearly answerable at this 
time, at least with respect to classes for 
which there is competition. 


Elements Considered 
in Constructing Rate 


What factors should be considered in 
constructing a fire insurance rate which is 
not inadequate, excessive or unfairly dis- 
criminatory? The answer: everything that 
could possibly have a bearing. The theoret- 
ically perfect fire insurance rate would be 
produced solely by statistics. However, be- 
cause of the many limitations of statistics, 
a considerable amount of judgment must be 
used itt conjunction with statistical experi- 
ence. 


Competition also must be considered. No 
matter how statistically perfect a rate may 
be, the rate may still be excessive if a great 
number of insurers vie for the business. The 
law of supply and demand will find its 
way into the rate-making process regard- 
less of the efforts of rating bureaus and In- 
surance Commissioners. 


The courts have not been silent as to 
the factors which are used to find a proper 
rate. In 1943 an Oklahoma court said that 
the state Insurance Board had authority to 
direct any company to file a higher or lower 
rate and, thus, had the implied power to 
fix rates. “And it necessarily follows that 
the power to fix rates includes the right 
to take into consideration all the elements 
and factors that properly have a bearing 
on the rate to be established.” ® 

In 1939 a Texas court said that the statu- 
tory duty of the state Insurance Board 
to promulgate rates which are equitable to 


under which the Pennsylvania bureau levied a 


20 per cent assessment on excluded classes of 
partial subscribers for bureau overhead. The 
Commissioner held that the bureau could assess 
only the included classes and couldn’t change 
the classes for which the companies filed inde- 
pendent rates. See The National Underwriter, 
March 15, 1956, p. 4. 

*® Committee of Oil Refiners of Oklahoma v. 
State Insurance Board, 192 Okla. 92, 133 Pac. 
(2d) 885 (1943). 
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insurer and insured necessarily implies that the 
board must take into consideration every 
factor essential to promulgating rates which 
are as low as possible and which provide 
for a reasonable return to the insurer. Fire 
rate-making, like utility rate-making, has 
as its objective reasonableness from the 
viewpoint of all parties affected.” 

Thus fortified with the concept that every- 
thing must be considered in constructing a 
fire insurance rate, let us examine some of 
the more tangible factors which are capable 
of analysis. 


Phys‘cal characteristics of risk. — The 
Analytic System, a fire insurance rating 
schedule used in the Midwest, analyzes 
four main physical properties of the risk: 
(1) the structure of the building, (2) the 
type of occupancy, (3) steps taken to pro- 
tect the risk from fire and (4) the hazard 
to the risk from nearby structures.~ These 
are the first factors to be considered in 
constructing the fire insurance rate. 

Rates are fairly discriminatory only if 
proper rate differences are maintained be- 
tween risks of varying degrees of fire haz- 
ard, as indicated by the physical properties 
of the risk. Rates are adequate only if 
they produce sufficient premium to enable 
the insurer to pay all losses which will 
occur. These losses can be predicted fairly 
accurately for a group of risks having the 
same physical characteristics by the study 
of past experience. Thus, the physical char- 
acteristics of a fire risk are indicative of 
future losses only to the extent that past 
experience has been gathered on these char- 
acteristics. 

Statistical experience—Three fire statis- 
ical agencies are used in this country today: 
(1) The National Board of Fire Under- 
writers for stock companies, (2) the Mu- 
tual Insurance Advisory Association for 
mutual insurers and (3) the National Asso- 
ciation of Independent Insurers for com- 
panies who do not report to the other two 
agencies. It is the function of these agencies 
to gather statistics for the prediction of 
future losses on the basis of past experience. 

Statistics can be used to prove anything. 
Careful selection of sources of statistics 
coupled with careful synthesis and inter- 
pretation will produce statistical informa- 
tion which can prove beyond a shadow of a 
doubt whatever is set out to be proved. 


« American Alliance Insurance Company v. 
Board of Insurance Commissioners, 126 S. W. 
(2d) 741 ¢writ of error refused, 1939). 

*® Western Actuarial Bureau, Analytic System 
for the Measurement of Relative Fire Hazard 
(1921 Ed., 1955). 
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Fire loss statistics are no exception to this 
rule, but they offer us the only analytical 
method for producing rates. The other 
method of rate production—judgment—must 
be used to some extent but cannot be relied 
upon entirely. 

No exact standards for credibility of fire 
insurance experience have ever been estab- 
lished, but remarkable advancements have 
been made in this field. The National Board 
of Fire Underwriters has created a system 
of risk classification that will eventually 
greatly improve the credibility of fire loss 
experience.” This system of classification 
employs 115 occupancy classes and six con- 
struction classes, besides carefully classi- 
fying the perils insured against. As more 
and more years of experience are added te 
statistical totals gathered under this system, 
the figures become theoretically more adapt- 
able to the law of large numbers. The fig- 
ures will always have to be adjusted for 
current conditions, but it is certain that the 
companies will be able to predict the future 
much more precisely than was once possible. 


Even The National Board of Fire Under- 
writers’ plan may soon prove to be inade- 
quate. The demand for new types of cov- 
erages—particularly the new package policies 
offering both fire and casualty coverages— 
must eventually cause us to prepare new 
groups of statistics or revise the old.” This 
is a present problem which has not yet 
been solved. 


For the purpose of ascertaining whether 
a rate is inadequate or excessive, we break 
down the premium dollar produced by the 
rate into four parts: (1) the part for pay- 
ment of losses, (2) the part for payment of 
expenses, (3) the part for payment of con- 
flagration and catastrophe losses and (4) 
the part constituting underwriting profit. 


Although the insurance company must 
collect premiums in advance, the loss cost 
per premium cannot be fixed in advance 
but only estimated on the basis of past 
experience. The tool used in this estimation 
is the loss ratio, which is the per cent of 
premium used for the payment of losses. 
Loss ratios are computed either on the 
basis of premiums actually written (received) 
during any particular time period or on the 
basis of premiums earned during the period. 
A policy written for one year beginning 
July 1, 1956, with a premium of $10 would 

® See work cited at footnote 33. 


7 See, for example, the discussion in The 
National Underwriter, May 31, 1956, p. 3. 





produce an earned premium of $5 for 1956 
and $5 for 1957. The 1956 written premium 
would be $10 while the 1957 written pre- 
mium would be zero. 


can be either paid or incurred. 
Paid losses are those actually paid for dur- 
ing a given time period while incurred losses 
are those which happen during the period. 
A loss in December, 1955, may not have 
been paid until January, 1956. If we are 
measuring paid losses, the will be 
counted in the 1956 totals. If we are meas- 
uring incurred losses, 1955 is the proper 
year in which to count it. 


The ratio of incurred losses to earned 
premiums is generally believed to be the 
truest measurement of loss experience. This 
ratio will be greater than the written-paid 
ratio when the premium volume is increasing 
from year to year, since the earned premi- 
um will always be less than the written 
premium. The earned premium can be equal 
to the written premium only when the pre- 
mium volume is constant each year. It will 
usually be to the advantage of the com- 
panies to have their experience measured 
on an incurred-earned basis. The premium 
volume is always increasing and, thus, a 
higher loss ratio can be obtained by in- 
curred-earned statistics than by written-paid 
ones. The higher the loss ratio, the higher 
will be the permissible rate for an ade- 
quate return. 


Losses 


loss 


Expenses must also be considered in de- 
termining the proper rate level. An ex- 
pense ratio is the per cent of premium which 
is used for the payment of expense. For 
the purpose of finding rates, the following 
expenses are used by the stock fire insur- 
ance companies: (1) commissions paid to 
agents; (2) loss adjustment expenses (not 
losses); (3) taxes, licenses and fees at state 
and local levels; (4) board and bureau ex- 
penses at the state level; and (5) unusual ex- 
penses assignable by the state.” Expense 
ratios range between 40 and 50 per cent. 


A small portion of each premium dollar 
must be set aside for infrequent, unusual 
losses which ordinarily cannot be predicted 
by ordinary loss ratios. These are confla- 
gration or catastrophe losses. In 1921 the 


™ National Board of Fire Underwriters, Sta- 
tistical Plan for Expenses (2d Ed., 1954), p. 13. 

™See Builion v. Aetna Insurance Company, 
151 Ark. 519, 237 S. W. 716 (1922). 

See decision of Paul J. Rogan, Commis- 
sioner of Insurance, State of Wisconsin, Jn the 
Matter of the Manuals, Schedules, Minimums, 
Class Rates, and Rating Plans for Fire Insur- 
ance and Allied Lines Insurance, filed by the 
Fire Insurance Rating Bureau, Milwaukee, 
Wisconsin, May 24, 1956. 
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National Convention of Fire Insurance Com- 
missioners defined a conflagration as any 
loss over $1 million.” The amount for 
catastrophe loss is usually 1 per cent, but 
this figure may vary. In 1921 the National 
Convention of Fire Insurance Commission- 
ers advised that 3 per cent be allowed ™ but 
in 1949 this figure was changed to 1 per 
cent.“ Most Commissioners now allow 
only 1 per cent for catastrophe loss possi- 
bility, although Virginia, for example, allows 
2.25 per cent.” 


After we have reduced the premium 
dollar by losses, expenses and catastrophe 
loss allowance, the remainder is underwrit- 
ing profit for the insurer. Most states allow 
5 per cent of premiums for underwriting 
profit, in accordance with recommendations 
of the National Association of Insurance 
Commissioners since 1921. The NAIC has 
defined underwriting profit as earned pre- 
miums less incurred losses and expenses, 
stipulating that investment profit should not 
be added to the premium total for this pur- 
pose. A 1922 Arkansas case agreed with 
this definition, although it did not allow any- 
thing for the possibility of catastrophe loss.” 


In 1955 fire insurance companies of the 
United States netted $177,995,235 in under- 
writing profit. This represented 4.42 per 
cent of net premiums earned. In 1954 this 
total was $239,929,364 and was 6.17 per 
cent of premiums earned.” These figures 
show that the actual underwriting profit 
stays fairly close to the 5 per cent figure 
permitted by most Commissioners, even 
though vhe premium volume constantly in- 
creases. In a later section it will be shown 
that the companies do not always agree 
with the Insurance Departments as to what 
constitutes an adequate underwriting profit. 


Schedules and Other Devices 
for Producing Rate 


In order to utilize statistical data we must 
have adequate mechanisms for converting it 
into rates, as this cannot be done directly 
nor can it always be done solely by mathe- 


matics. Rating schedules are valuable for 
this purpose, particularly if there is a need 


™ See decision cited at footnote 73. 

™ Personal letter from Courtenay W. Harris, 
Deputy Commissioner of Insurance, Common- 
wealth of Virginia, dated July 17, 1956. 

7% See case cited at footnote 72. 

™ These figures do not include the Factory 
Mutual Insurance Companies and are taken 
from the 1956 Argus Fire Chart as listed in 
The National Underwriter, May 3, 1956, p. 2. 
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for discrimination between risks of differing 
degree of fire hazard. 

The Analytic System, a schedule of basis 
rates and percentage charges and credits, 
is used in about 28 Midwestern states. The 
Universal Mercantile Schedule, a schedule 
of basis rates and flat monetary charges and 
credits, is used in the East. A variation of 
the Analytic System is used in the West. 


Schedules are applied only where there 
should be differences in rates among risks 
of the same class. Where most members 
of the class are alike in fire hazard and 
where it would not be feasible to make 
inspections because of a large number of risks 
in the class—such as the dwelling class— 
schedule rates are not used. A table of 
rates, called class rates, is used instead. 
Thus, schedule rates are computed for in- 
dividual members of a class only after in- 
spections have been made. The insurance 
agent can apply class rates to a risk with- 
out any computations. 

The test of whether such devices produce 
rates which are not inadequate, excessive or 
unfairly discriminatory must be measured 
by statistical experience, and the final deci- 
sion, again, will be in the hands of the In- 
surance Commissioner. It has already been 
shown that an Insurance Commissioner’s 
responsibility under the California-type rate 
regulatory law may differ greatly from that 
of the Commissioner under all-industry leg- 
islation. Let us now examine the advan- 
tages and disadvantages of the two types 
of laws. 


CALIFORNIA-TYPE REGULATION 
v. ALL-INDUSTRY BILL 


Public Law 15 requires insurance to be 
“regulated.” The word “regulate” has been 
held to have many general meanings: “To 
fix, establish, or control; to adjust by rule, 
method, or established mode; to direct by 
rule or restriction; to subject to governing 
principles or laws.” ™ 


It is clear that no specific type of law 
can be inferred by the requirement of 
Public Law 15 to “regulate.” If it was the 
intent of Congress that the word “regulate” 
was to mean that insurance rates were to 
be approved in advance of use, then the 
California law does not exempt insurance 
from the Sherman Anti-Trust Act. If Con- 
gress did not intend “regulate” to neces- 


% Black’s Law Dictionary (St. Paul, 1951), p. 
1451, 

”*R. G. Jamieson, 
Present Rating Laws Obsctete?’’ 1955 Insurance 
Law Journal 721 (November ). 


‘“‘Has Competition Made 
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sarily include advance approval. of rates, 
then the All-Industry Bill may go beyond 
what is necessary and practical in a com- 
petitive insurance business. 


Argument for California-Type Law 


Although California and Idaho passed 
legislation fundamentally different from the 
All-Industry Bill, it has been pointed out 
that the insurance business is doing well 
in these states.” On the other hand, there 
has been pulling and tussling between 
bureau companies and independents under 
all-industry legislation since its passage.” 
This is the main argument in favor of the 
California law: the avoidance of expensive 
litigation to find the fire insurance rate 
which is not excessive, inadequate or un- 
fairly discriminatory. 

One writer has listed the following rea- 
sons for changing the all-industry legislation. 

(1) Competition would be sufficient to 
protect the insured from a high rate. 

(2) The adequacy of the rates of a par- 
ticular company cannot be determined by 
pooled statistical experience. 

(3) Insurance Departments should be 
freed from the burden of approving rates 
so that attention can be given to other 
Department responsibilities. 

(4) Insurance Commissioners vary widely 
in their interpretation of “excessive” rates, 
and this is a disadvantage to a company 
operating in several states. The company 
operating in one state may suffer competi- 
tively under that state’s interpretation. 

(5) Small companies suffer when the 
Commissioner requires rates which are too 
low. 


(6) Competition suffers under the All- 
Industry Bill. 


(7) The All-Industry Bill was passed 
only to satisfy Public Law 15, and we now 
know it is not necessary to regulate to this 
extent.” 


Saving in time and expense.—The Cali- 
fornia law requires rates to meet the same 
standards as the law in other states, but it 
does not require advance filing or approval 
of rates. The tendency of Commissioners 
in other states has been to exact increas- 
ingly detailed statistics to support rate 
filings before approval will be granted. 
Not only is it often impossible for a com- 





*® Bernard R. Stone, 
Rate-Making,”’ 
(February). 

st Article cited at footnote 79. 
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pany to mathematically prove a rate is not 
excessive, but also statistics alone cannot 
take into consideration prospective experi- 
ence. Under the All-Industry Bill the 
future as well as the past must be con- 
sidered in measuring rates.” 


A company should be permitted to use a 
rate even though it cannot be proven sta- 
tistically correct, as long as it is commen- 
surate with the risk insured.” This is the 
theory of the California law—provided that 
there is competition and that company 
solvency is not endangered. Detailed sta- 
tistical exhibits are unnecessary. 

The purpose of the All-Industry Bill “is 
to promote the public welfare by regulating 
insurance rates.” The public is best 
served by the simplest and least costly type 
of regulation that preserves competition and 
protects against monopolistic practices and 
rate wars that threaten the solvency of 
insurers.” If companies must spend more 
money to gather statistics and argue them 
before Commissioners, this expense must 
ultimately find its way to the price paid by 
the insureds. 

It has also been argued that if rates were 
regulated by the federal government, ad- 
vance approval would probably not be re- 
quired since Congress has seldom used this 
as a method of regulating rates in connection 
with federal regulation of other businesses.” 


Protection against eXcessive rates,—It 
can be strongly argued that the all-industry 


type of legislation gives much more pro- 


tection against excessive rates because of 
strict requirements of Commissioners. How- 
ever, it could also be argued that this legis- 
lation would give little protection against 
excessive rates when a Commissioner chose 
to set rates high. 

In California no rate is excessive unless 
there is a lack of competition in the class 
to which the rate applies. The theory is 
that competition will keep the rate down 
without the Commissioner’s meddling. The 
greedy insurer will lose the business to his 
more thrifty competitor, and it is apparent 
that the public is sufficiently protected against 
excessive rates. 


Protection against inadequate rates.— 
The sole reason for prohibiting rates from 
being too low is to make certain a solvent 
#8 1952 Insurance Law Journal 537, 540 
(August). 


8 Work cited at footnote 82, at p. 541. 

% Indiana Annotated Statutes, Sec. 39-5220 
(Burns, 1952 Repl.). 

85 This point has been urged in the article cited 
at footnote 82, at p. 542. 


insurance company exists when losses 
occur. In California a rate is automatically 
inadequate when its use threatens the sol- 
vency of the insurer or when low rates are 
being used in concert to force a monopoly. 


Again, no detailed statistics must be filed 
each time a company wishes to lower a 
rate. The Commissioner cannot statistic- 
ally prove a rate is inadequate without 
finding the insurer’s solvency is endangered 
or a monopoly is threatened. 


Added competition.—It has been charged 
that under all-industry legislation some 
Commissioners have tried to make rather 
than regulate rates,” and that this type of 
rate regulation destroys competition and 
stifles initiative and enterprise.” Another 
writer insists that the All-Industry Bill is 
a burden in the highly competitive insur- 
ance business.” 


Whatever may be the arguments, it is 
certain that there must be more room for 
competition in a state which allows almost 
complete freedom of rate movement by the 
companies. Whether this freedom is con- 
trary to Public Law 15 remains to be seen. 


Argument for Majority 


Since the California law has never been 
judicially tested, the possibility exists that 
it does not regulate as Congress intended 
in Public Law 15. The All-Industry Bill 
has not been tested either, but since com- 
panies seem to be more strictly regulated 
under it there is a better chance that it 
would meet the requirements of Congress 
and of the Supreme Court. 


While some of the Insurance Commis- 
sioners regulate rates quite strictly, this 
may not be the fault of the statutes. The 
All-Industry Bill was intended to improve 
the quality of regulation. The drafters of 
the bill reported to the NAIC that the bill 
“requires the Commissioner in disapproving 
a filing to set forth the specific grounds on 
which he relied in making his determina- 
tions. It should tend to improve the qual- 
ity of rate regulation for the requirement 
that the Commissioner shall furnish the 
reasons supporting his decision prevents 
arbitrary and capricious action by an 
administrator,” ” 


% Elmer Warren Sawyer, Insurance as Inter- 
state Commerce (New York, 1945), p. 151. 

§t See article cited at footnote 80. 

88 Herbert C. Brook, ‘‘All-Industry Rate Regu- 
lation v. the Public Interest,’’ 1951 Insurance 
Law Journal 183 (March). 

*” See article cited at footnote 79. 

® See work cited at footnote 20, at p. 365. 
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Before considering this point further, let 
us see what the courts and Commissioners 
have said regarding the three basic rate 
standards, 


“REASONABLE, ADEQUATE 
AND FAIRLY DISCRIMINATORY” 


One writer has stated that the weakness 
of the present system of rate regulation in 
all-industry states is that too many Com- 
missioners have ignored the legal require- 
ment that rates must be adequate. There 
is a tendency to assume that the principal 
objective of rate regulation is to protect 
the public from excessive rates. 


Companies seeking to increase rates often 
meet blind refusal, while decreases can be 
obtained at will. Such attitudes on the 
part of Commissioners have resulted in no 
small amount of litigation. Most of the 
cases never reach the courts, being dropped 
after the hearings before the Commis- 
sioners. However, the courts have not been 
without opportunity to voice opinions on 
the standards of fire insurance rates. 


Excessive v. Inadequate Rates 


On January 5, 1922, Insurance Super- 
intendent Hyde of Missouri immortalized 
his name by issuing an order reducing 
fire insurance rates 15 per cent. Members 
of the bar have blessed his name, since his 
act began litigation which extended over a 
period of 20 years, involving many separate 
suits, some of which found their way to 
the United States Supreme Court. 


The Superintendent actually made three 
orders. The companies were awarded a 
temporary restraining order against the first 
of the Superintendent’s orders which re- 
duced rates 15 per cent. A second order 
was issued by the Superintendent on 
October 9, 1922, reducing rates 10 per cent. 
This was upheld by both the Missouri 
Supreme Court™ and the United States 
Supreme Court.” While this second order 
was being reviewed, a third order was 
made on November 9, 1923, again reducing 
rates 15 per cent. Fortunately this last 


ot James B. Donovan, ‘State Regulation of 


Insurance,’’ 1953 Insurance Law Journal 627 
(September). 

® Aetna Insurance Company v. Hyde, 315 Mo. 
113, 285 S. W. 65 (1926). 

% Aetna Insurance Company v. Hyde, cited at 
footnote 9. 

*% See Lucas v. Central Missouri Trust Com- 
pany, 349 Mo. 537, 162 S. W. (2d) 569 (1942). 

% For example, early in 1935 Thomas J. Pen- 
dergast and Superintendent of Insurance R. 
Emmett O'Malley were involved in bribery nego- 
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order was rescinded. Had it not been, the 
courts might still be trying to unravel the 
various suits. 


In 1939 almost $3 million was paid into 
the Cole’ County Court, Missouri. This 
sum represented the difference between 
lower rates urged by the Superintendent 
and higher rates urged (and collected) by 
the companies beginning December, 1929. 
There were 13 different cases involving the 
former 10 per cent reduction and ten cases 
involving the 1929 increase. By 1942 these 
two groups of cases had been fused.™ 


It is not the purpose of this article to 
belabor the historical details of these cases. 
Volumes could, no doubt, be written on the 
background of the litigations.” Some of the 
law produced by these cases is now obso- 
lete, but much of it has never been over- 
ruled. With shall be concerned. 


The Missouri Supreme Court upheld the 
10 per cent reduction order, holding that a 
reasonable underwriting profit was 5 per 
cent, and to this could be added 3 per cent 
for the hazard of conflagration. The court 
also held that capital investment profit is 
not to be used to calculate rates, and this 
is still excluded in rate computations today. 


this we 


The earned premium method of comput- 
ing loss ratios was discarded by the court,” 
but this is now the generally accepted 
method among Insurance Commissioners. 
The court held that the investment profit 
from unearned premiums is not to be con- 
sidered in the rate level computation.” 
This also continues to be excluded by com- 
pany statistics today. 


Two years later the United States Su- 
preme Court was permitted to express its 
views concerning the rumpus in Missouri. 
Although the business of insurance greatly 
relies on the law of large numbers and thus 
requires statistics of sizable totals, the court 
held that collaborative statistics could not 
be urged in behalf of an individual company. 


“No company receiving just compensa- 
tion is entitled to have higher rates merely 
because of the plight of its less fortunate 
competitors. 
tiations. This did not prove to be veiy good 
publicity for certain fire insurance companies 
also involved. For a discussion of the details 
of the briberies see American Insurance Com- 
pany v. Lucas, 38 F. Supp. 896 (1940). 

* See, also, Aetna Insurance Company v. 
Hyde, 34 F. (2d) 185 (1929). 

" Aetna Insurance Company v. Hyde, cited 
at footnote 92; see, also, National Fire Insur- 
ance Company v. Thompson, 281 U. 8S. 331 
(1930). 


645 





“It has never been and cannot reasonably 
be held that state-made rates violate the 
Fourteenth Amendment merely because the 
aggregate collections are not sufficient to 
yield a reasonable profit or just compensa- 
tion to all companies that happen to be 
engaged in the affected business. . . . 


“The petitioners are competitors and each 
carries on business for itself. While they 
may by joint action pursue the remedy given 
by section 6284 [the Missouri law], it does 
not follow that the Constitution safeguards 
aggregate profits sufficient to constitute just 
compensation for all the companies.” ™ 


This language may no longer be the law, 
as it was used in a case involving state law 
which no longer exists. However, the court 
did not limit itself to situations encom- 
passed by the Missouri statute, and this 
case might prove a serious handicap to fire 
insurance companies arguing a rate case 
before the Supreme Court today. 


A more recent case has continued to rea- 
son along these lines. In 1946 a federal 
district court held that in order to sustain 
the burden of proof that rates set by an 
Insurance Commissioner are confiscatory, 
it is incumbent upon individual companies 
to demonstrate that the result would be 
confiscatory as to them.” On the other 
hand, in 1949 a Texas court, in a case in- 
volving companies engaged in casualty, 
fidelity, surety and guarantee insurance, 
held that a company must abide by the rates 
fixed for all insurers by the Texas Board 
of Insurance Commissioners, regardless of 
an individual company’s desire to charge 
lower rates. “This seemingly unusual de- 
sire is explained by the suggestion that the 
appellee so carefully selects its risks and 
so efficiently conducts its business that it 
can afford to sell insurance cheaper than 
other companies. Of course the ultimate 
result of this would be that appellee would 
be in a most favored position to acquire 
most, if not all, of this type of insurance 
business.” Thus, the law is torn between 
tendencies to require the companies to stay 
in line and tendencies to make them prove 
their rates individually. 


A recent hearing before the Wisconsin 
Insurance Commissioner may be the be- 
ginning of even stricter regulation of fire 


*% Aetna Insurance Company v. Hyde, cited at 
footnote 9, at pp. 446-448. This last point was 
reiterated by the Missouri court in American 
Constitution Fire Assurance Company v. O’Mal- 
ley, 342 Mo. 139, 113 S. W. (2d) 795 (1937), and 
in State, on Inf. of McKittrick v. American 
Insurance Company, 346 Mo. 269, 140 S. W. (2d) 
36 (1940). 
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insurance rates. The Commissioner found 
that 2%. per cent was a sufficient under- 
writing profit for fire insurance companies 
operating in Wisconsin, and ordered a 
bureau to adjust its rates accordingly.” 
The decrease ordered was 17.04 per cent. 
On July 9, 1956, the Dane County Circuit 
Court ordered a reduction of 11 per cent, 
effective August 1, with the remaining 6.04 
per cent held in abeyance pending the final 
decision of the court on the entire proceed- 
ing”” The Commissioner and the bureau 
agreed that 1 per cent was a proper figure 
for catastrophe loss possibility, but the 
bureau contended that the underwriting 
profit factor should be 5 per cent instead of 
only 21%4 per cent. The outcome of this 
case could well set a standard to be fol- 
lowed by Commissioners in other states. 


Unfairly Discriminatory Rates 


Unfair discrimination can occur either 
between risks in the same class or between 
different classes. A premium commensurate 
with the hazard should be the rule. 


Unfortunately there has been no litigation 
over rates which were unfairly discrimina- 
tory, this rate standard being far over- 
shadowed by the other two. As a result, 
the courts have had little to say on this 
matter. It is doubtful that this standard 
could ever be the source of extensive legal 
draftmanship that the other two are. 


POSSIBILITY 
OF FEDERAL REGULATION 


As far as regulation is concerned, the 
business of insurance appears to be in a 
fairly sound position at the present time. 
However, the true boundaries between 
state and federal regulation of insurance 
still may not be fully established, and in- 
surance could conceivably be faced with 
regulation by Congress. The following 
language of Public Law 15 is increasing in 
importance to the insurance industry: 

“No Act of Congress shall be construed 
to invalidate, impair, or supersede any law 
enacted by any State for the purpose of 
regulating the business of insurance ‘ 
unless such Act specifically relates to the 
business of insurance: Provided, That after 


® American Eagle Fire Insurance Company v. 
Jordan, 67 F. Supp. 76 (1946). 

10 Gibbs v. United States Guarantee Company, 
218 S. W. (2d) 522 (Texas writ of error re- 
fused, 1949). 

1 Decision cited at footnote 73. 

2 See The National Underwriter, July 12, 
1956, p. 6. 
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June 30, 1948, the Act . of September 
26, 1914, known as the Federal Trade Com- 
mission Act, as amended, shall be applicable 
to the business of insurance to the extent 
that such business is not regulated by State 
law.” ** 

The Congressional hearings which pre- 
ceded the enactment of Public Law 15 
seemed to indicate that Congress did not 
particularly wish to regulate insurance: 


“Section 4 of the proposed legislation 
deals with the Sherman and Clayton Acts, 
and its drafting required most exhaustive 
consideration. It is these Acts which may 
impair some of the essential cooperative 
practices which have brought the business 
of insurance, under state supervision, to its 
present position of great strength and have 
permitted insurance managements to act 
intelligently in the preparation of broad 
policy forms and promulgation of reason- 
able rates for the protection of the policy- 
holder.” 


However, the opinion of the Seventy- 
seventh Congress is not unanimously held, 
and may not even be held by the majority 
of citizens: 


“Be it resolved by the Legislature of the 
State of Utah that the Congress of the 
United States establish a committee to in- 
vestigate the condition and practices of the 
insurance industry . . . to determine 
whether a Federal Insurance Commission 
should be established to regulate the prac- 
tices and contrasts of insurance companies 
engaged in interstate business; to regulate 
the investments which an insurance com- 
pany can make with its reserves and sur- 
plus funds, and to foster free and open 
competition among insurance companies, 
and to encourage the organization of the 
small insurance business.” ™ 


This idea has existed for at least 50 years. 
In 1903 the president of the National Con- 
vention of Insurance Commissioners pre- 
dicted: “I venture the assertion that Federal 
Supervision is inevitable; that it will be 
established at no very distant day, and 
under Federal laws of then unquestioned 
constitutionality.” 


State regulation of insurance faces a 
grave challenge from the Federal Trade 


"Cited at footnote 15. 

1% 90 Congressional Record 8178, #4406: 

5 As quoted in 172 The Weekly Underwriter 
467 (February 19, 1955). 

1 Arthur I. Vorys, address before the thirty- 
fourth annual convention of the National Con- 
vention of Insurance Commissioners. 
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Commission. This commission, more un- 
equipped to deal with insurance complexities 
than the smallest Insurance Department, 
has devoted over five years to persistant 
effort to gain regulatory power over the 
industry. 


On October 14, 1954, the FTC issued 
complaints against 17 companies charging 
false and misleading advertising in a $1 
billion hospitalization and health insurance 
business. Since then more complaints have 
been issued, and a larger segment of the 
industry has been affected. 


The 1903 prediction of federal regulation 
may have been rebutted by the passage of 
time. However, recent developments may 
indicate that it is still valid. It has been 
argued that Congress will not take away 
the states’ right to regulate.” Congress 
certainly reserved this right when Public 
Law 15 was passed, but should the Supreme 
Court some day decide that the Insurance 
Departments have not properly defined the 
terms “excessive,” “inadequate” and “un- 
fairly discriminatory,” or that these terms 
cannot sufficiently regulate insurance rates, 
Congressional action may well be forthcom- 
ing. The federal antitrust laws could be 
reapplied to insurance as quickly as insur- 
ance was exempted from them. 


CONCLUSIONS 


Insurance has come a long way during 
the past 50 years—and so has its regulation. 
In 1913 the United States Supreme Court 
expressed remarkable insight into the 
process of fire insurance rate-making: 


“We may venture to observe that the 
price of insurance is not fixed over the 
counters of the companies by what Adam 
Smith calls the higgling of the market, 
but formed in the councils of the under- 
writers, promulgated in schedules of prac- 
tically controlling constancy which the ap- 
plicant for insurance is powerless to oppose, 
and whieh, therefore, has led to the assertion 
that the business of insurance is of monopolis- 
tic character and that ‘it is illusory to speak 
of a liberty of contract’. It is in the alter- 
native presented of accepting the rates of 
the companies or refraining from insurance, 


“State Regulation of 
1956 Insurance Law Journal 11 


17 James B. Donovan, 
Insurance,”’ 
(January). 

“8 Ralph E. Becker, ‘‘Insurance and Federal 
Administrative Law,’ 1955 Insurance Law Jour- 
nal 588 (September). 

1? 35 Marquette Law Review 339; 55 Insurance 
Law Journal 673 (October). 
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business necessity impelling if not 


pelling it... .”™ 


com- 


These feelings were repeated in the 
South-Eastern Underwriters case when the 
following words from German Alliance In- 
surance Company v. Hale™ were quoted by 
the Court: 


“ae 


We can well understand that fire insur- 
ance companies, acting together, may have 
owners of property practically at their 
mercy in the matter of rates, and may have 
it in their power to deprive the public gen- 
erally of the advantages flowing from com- 
petition between rival organizations engaged 
in the business of fire insurance. Si 


It has been pointed out that as a result 
of the SEUA case, consumers of insurance 
have benefited (1) from lower and more 
equitable rates, (2) from greater variations 
in rates and (3) from more rational rate- 
making.™ It is certainly true that compe- 
tition is more prevalent today than it has 
ever been. As was intended by Public Law 
15 and by the All-Industry Bill, the com- 
panies which are acting independently of 
the collaborative rate-making processes, 
and particularly the direct writers which 
do not utilize either the agency system of 
writing insurance or rating bureau rates, 
are finding themselves in much stronger 
positions than under the old laws. The 
stock companies are beginning to recognize 
these trends. At the end of 1955, the In- 
surance Company of North America re- 
ported as follows: 


“The competition of direct writers in both 
fire and casualty fields remains one of our 
major problems. Decrying their activities, 
or criticizing their systems, will not lessen 
the volume of premiums they write. Every 
industry, service organization or business 
is endeavoring to reduce the cost of dis- 
tribution, and the same philosophy must 
apply to the business of insurance. If ever 
there was a need for our business to agree 
on principles, it is now—else the direct 
writers will divide and conquer. The loss 
of a large percentage of new business by 
the stock companies cannot continue for- 
ever without mortal effect.” ™ 


A cursory examination of today’s insur- 
ance business will indicate even to the 
uninitiated eye that there is a constant 
straining between the companies that would 
keep everyone close ‘to’ the rating bureau 

10 German Alliance Insurance Company v. 
Lewis, cited at footnote 9, at p. 416. 


111 Cited at footnote 10, at p. 316. 
12 Case cited at footnote 12, at p. 556. 
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rates and the companies whose only pur- 
pose is to see how much lower than bureau 
rates they can fix their prices. The In- 
surance Departments referee the contests 
between these two groups of companies, 
and over all watches the calculating eye of 
the federal government, ready to participate 
in the activity when the state Departments 
can no longer regulate insurance satisfactorily. 


Perhaps we could blame everything on 
the statutes. All-industry legislation, by 
leaving to the Commissioners the responsi- 
bility of defining rate standards, gives the 
Commissioners more power and more 
duties. California-type legislation, by de- 
fining the rate standards, takes power from 
the Commissioners and simplifies their 
duties. Both types of law were intended 
to promote the type of competition which 
did not exist prior to the SEUA decision. 
If competition is our measuring stick, it 
follows that the statute which allows the 
most competition is the most desirable 
statute. 


Many Insurance Commissioners of the 
present day appear to be vitally concerned 
with keeping rates as low as possible. This 
is good public relations for the political 
party in power. If this is competition, then 
by all means we should have the All-In- 
dustry Bill and more of it. But if competi- 
tion involves freedom of choice by the 
companies, and it certainly should, then 
the California-type law would appear to be 
superior—provided this is a_ sufficient 


amount of regulation to satisfy Public Law 
15. 


The All-Industry Bill has improved the 
quality of state regulation of insurance and 
has most certainly increased the quantity 
of regulation. However, the California 
law is also an improvement and, in addi- 
tion, particularly encourages competition. 
Nothing could make the fire insurance 
companies healthier and happier than the 
abolishment of advance approval of rates, 
something which California has done with 
seeming success. It is improbable that 
Congress intended that Public Law 15 
should require the states to approve rates 
before they could be used. If adequate 
safeguards are taken to protect the public, 
this requirement should be unnecessary. 


Fair competition must surely contemplate 
a struggle between rival insurance com- 


13 Irwin M. Stelzer, ‘“‘The Insurance Industry 
and the Antitrust Laws: A Decade of Experi- 
ence,’’ 1955 Insurance Law Journal 137 (March). 

m4Tnsurance Company of North America, 
164th Annual Report, December 31, 1955, p. 6. 
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panies for the premium of the property 
owner. If this struggle lowers rates by 
forcing companies to find more efficient 
and economical methods, then it will be to 
the advantage of the insuring public to 
have as much of this competition as pos- 
sible. If the companies, by collaborative 
means or otherwise, can fix the price of 
insurance so that the consumer will not 
reap the benefits of more efficient and eco- 
nomical methods of writing insurance, then 
competition, if any, will be classed as unfair 
and, under our present legal philosophy, 
must ultimately be crushed. 

Our ultimate goal must be the welfare 
of the insurance consumers. Insurers have 
been in strong positions in the past, and 
their present position is not weak. While 
the public could, by collective choice, weed 
the more unworthy companies from the 
market, it is probable that the public is in 
much more need of assistance from the law 
than the companies. There is no reason 
why a property owner should not have a 
choice of. several rates within the class in 
which he desires to insure if each of the 
rates is offered by a financially sound com- 
pany. Companies should be permitted to 
charge what they please, provided fair com- 
petition and solvency is maintained. The 
rate standards of the all-industry laws could 
permit this if the administrators of these 
laws would permit it. These laws are not 
satisfactory controllers of the pressures 
generated by present opposing forces. 

For the present it is a battle of statistics, 
The bureau companies, on the one hand, 
produce statistics which prove the inade- 
quacy of the rates of the independents. 
Independents, on the other hand, produce 
statistics which prove their rates are ade- 
quate. Occasionally a Commissioner will 


produce his own statistics to prove a point 
he urges. One of these days an impatient 
court may return to the philosophy of the 
1926 Missouri court which said: “It seems 
to us that the method is supported by the 
weight of expert skill in managing statistics, 
skill in summoning phantoms, and making 
realities vanish.”™ Should this ever hap- 
pen, statistics may be of value only to 
measure the amount of competition instead 
of measuring rates to make sure they are 
not “inadequate,” “excessive” or “unfairly 
discriminatory.” 


It becomes apparent that the future may 
hold at least one of the following changes 
in the regulation of fire insurance rates: 


(1) Laws may be more definitive of the 
terms “inadequate,” “excessive” and “un- 
fairly discriminatory,” or these terms may 
be abandoned for better language. 

(2) The Insurance Commissioners may 
define rate standards more reasonably than 
some of them have done in the past. 


(3) The heavy hand of the federal gov- 
ernment, either in the form of the Federal 
Trade Commission or a specially created 
administrative body, may some day rest on 
the regulation of insurance rates and thus 
settle all differences of opinion with a 
finality the companies may not enjoy. 

Although any one of these possibilities 
could improve competition between com- 
panies, the third, which will probably occur, 
could either abolish competition entirely or 
install it so securely that rates would never 
be questioned as long as they did not vio- 
late the ‘antitrust laws. Only the future 
can answer the quéstion of whether the 
present three rate standards will withstand 
the forces of competition or become mere 
novelties of a passing era. [The End] 





AGE LIMITS EXTENDED 


Major progress in the extension of 
health insurance to the older ages was 
recently reported by J. F. Follmann, Jr., 
director of information and research of 
the Health Insurance Association of 
America. 


According to a recent study of 186 
| insurers writing individual policies, Mr. 
Follmann said more than half place the 
age limit for new risks for hospital ex- 
pense insurance at age 65 and over. 
Eleven insurers reported no age limit. 
In the case of policies in force, the age 
limit for renewing policies was higher 


115 Case cited at footnote 92, at p. 73. 
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with half of the insurers surveyed setting 
no age limit. 


In the area of group insurance, a sur- 
vey conducted among 43 insurers (re- 
sponsible for 72 per cent of all group 
coverage in force) showed 37 were making 
the same coverage available to all em- 
ployees irrespective of age. 


A significant step in the individual 
field was the recent issuance of lifetime 
hospital-surgical coverage through a 
guaranteed renewable policy fully paid 
up. at age 65. 


edness 





The author, who is general solicitor of The Pruden- 
tial Insurance Company of America, Newark, New Jer- 
sey, presents another interesting interpretation of 


Guaranteed Renewable —Noncancellable A 
What’s in a Name? 


1* NO OTHER FIELD of insurance have 
there been such dramatic and radical 
changes in the last 50 years as in the acci- 
dent and sickness business. To a great ex- 
tent these innovations have kept pace with 
the changes in the social and economic evo- 
lution which has characterized this period. 
In the attempts of the companies to furnish 
coverage attuned to the requirements of the 
public in recent changing times, made doubly 
difficult by the ground swell of inflation and 
the uncertainties wrought in its wake, dif- 
ferent approaches to the solution of the in- 
dustry’s responsibility to the public have 
been emphasized. To appreciate the quality 
of the advocacy of the different positions, it 
will be helpful to review briefly the early 
beginnings of the accident and sickness 
business and the factors which influenced 
changes over the years. This will set in per- 
spective recent developments and enable an 
understanding of the motives which encour- 
age the efforts of the proponents of the 
respective approaches in their attempts to 
effect a form of accident and sickness cov- 
erage calculated to perform the most effec- 
tive public service for the vast number of 
the population who need but do not yet 
have available adequate protection 

Accident and sickness insurance is less 
than 100 years old. After early beginnings 
and experimentations in the last half of the 
nineteenth century, which were not gener- 
ally characterized by success, the accident 
and sickness insurance business gave indica- 
tions of stability in the 1890’s, and the turn 
of the century initiated a progressive period 
of growth. 

In the ensuing years, many forms were 
developed providing types of accident and 
sickness coverage of varying degrees of dur- 


1 Edwin J. Faulkner, Accident and Health In- 


surance, p. 45. 
* Jarvis Farley, ‘“‘A 1940 View of Non-Can- 


cellable Disability Insurance,’’ 27 Proceedings 
of the Casualty Actuarial Society 18, 19. 
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ation of benefits. These acquired the term 
“commercial policies,” reflecting the broad 
classes for which the coverage was designed, 
namely, business, professional and clerical.’ 
The policies were sold on a cancellable basis. 
However, soon a demand arose for perma- 
nent lifetime coverage and benefits. This 
demand was prompted by the example of 
the permanency of life insurance and resulted 
in the development of “a permanent form 
of protection” * akin to that available through 
the disability income provision contained in 
life insurance policies. The early history of 
this permanent form of protection has been 
documented by a writer prominent in the 
field, who observed: 

“The first non-cancellable, guaranteed re- 
newable accident and health policy was 
issued by the Massachusetts Indemnity In- 
surance Company in 1915. Other companies 
followed until by 1921 there were at least 
thirteen companies actively writing this line.” * 

The first noncancellable policies were of 
the life indemnity type and contained very 
liberal terms. “Only a few essential restric- 
tions were contained in contracts, many not 
even conditioning the company’s liability on 
regular medical attendance of the insured.” * 
Such loose underwriting practices did not 
persist very long. In fact, accident and sick- 
ness companies abandoned writing this form 
of protection as they continued to experi- 
ence disastrous results and sustain heavy 
losses. By 1932, 19 companies were writing 
this form of insurance; three years later, 
only four continued to do so.’ Accident and 
sickness companies have discontinued writ- 
ing permanent, lifetime coverage and bene- 
fits. While a few companies continued writing 
policies without the right of cancellation, 
the guarantees of renewability were restricted 


* John H. Miller, ‘History and Present Status 
of Noncancellable Accident and Health Insur- 
ance,"' 21 Proceedings of the Casualty Actuarial 
Society 235, 237. 

* Work cited at footnote 3, at p. 239. 

5 Work cited at footnote 3, at p. 240. 
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‘and H Insurance: 


By EUGENE J. CONROY 


to certain ages, and other limitations were 
imposed. At the present time, as far as can 
be discovered, there are no permanent non- 
cancellable disability policies with lifetime 
benefits and lifetime coverage being offered 
by any accident and sickness company. Life 
insurance companies, some of which had 
made available this type of coverage to their 
policyholders, have also discontinued writing it. 


Several life insurance companies continued 
to offer commercial accident and sickness 
policies, In fact, following World War II 
many of the largest life insurance companies 
which hitherto had never written accident 
and sickness insurance entered the field. 
Within a short time thereafter, prompted by 
considerations in the public interest and en- 
couraged by the policy of recent adminis- 
trations in Washington to provide more 
comprehensive distribution among those seg- 
ments of the population which were not 
eligible for the less expensive group insur- 
ance coverages and were not otherwise 
adequately protected against economic losses 
caused by disabilities,* these life insurance 
companies determined to improve their ac- 
cident and sickness product so that it would 
be more in keeping with these laudable ob- 
jectives. Such a project, considering the 
vastness of the undertaking and the great 
mass of the population sought to be reached, 
would of necessity require a vehicle which 
would be distinguishable from the commer- 
cial type of policy. 


Uncertainties in Medical 
and Hospital Expenses 


The area requiring greatest improvement 
in underwriting approach was coverage pro- 
viding benefits for hospital, surgical and 
medical expenses. A vast majority of the 


*Cf. remarks of Marion B. Folsom, Secretary 
of Health, Education, and Welfare, before the 
forty-ninth annual meeting of the Life Insurance 
Association of America, December 14, 1955, in a 
paper entitled ‘‘Economic Security: Private and 
Government Responsibilities’’: ‘“With the ‘magic 
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coverage issued had been written on a “can- 
cellable” basis, renewable only at the option 
of the insurance company. It seemed desir- 
able that this type of coverage be made 
available to the public on a guaranteed re- 
newable, noncancellable basis. 


This posed a serious problem because of 
the clear evidence of a long-term upward 
trend in claim costs together with expanding 
hospital facilities and sound changes in med- 
ical practice increasing the use of hospital 
services. In the face of such trends, “safe” 
premium rates that must be kept “frozen” 
for the duration of the contracts would make 
the current cost unduly high for mass sales 
of this coverage. Furthermore, there is the 
distinct possibility that with the giant strides 
being made by medical science, any frozen 
premium rate presently established may 
prove to be excessive in the light of future 
medical wonders as yet unrevealed. Under 
such circumstances it is clear that the pub- 
lic’s interest is best served by noncancellable 
guaranteed renewable insurance with initial 
premium rates based on the best possible 
present estimate of future cost, but with 
provision for change upward or downward 
should the actual experience develop a need 
for such change. 


Underwriting a mass of individuals on the 
guaranteed renewable basis while preserving 
a limited right to change premiums has the 
merit of charging classes of policyholders 
precisely for the cost of the coverage fur- 
nished. It eliminates the necessity of pad- 
ding the premium in cases where the rate is 
to continue unchanged and frozen during 
the term of the policy. The benefits of the 
experience of the class may be passed on to 
the class as dividends or rate reductions 
which could not be done if the premium 
were frozen and the policy issued on a non- 
participating basis. Issuing policies with a 
premium capable of change to reflect the 
experience of the class is advisable in the 
light of economic conditions. That there is 
greater safety in a policy with premiums 
capable of reflecting the experience by class 
is obvious; that there is equity to policy- 
holders is equally clear. This is the ap- 
proach which has been adopted by companies 
writing guaranteed renewable, noncancellable 
accident and sickness policies with premiums 
that can be changed with the experience on 
a class basis. 


of the averages’ in life insurance you have 
worked wonders in advancing human welfare. 
You should now put this formula to work with 
even greater vigor and on a wider scale in the 
field of pensions and health insurance.”’ 
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Although, it is believed, noncancellable, 
guaranteed renewable policies with the right 
to change premium rates made their first ap- 
pearance in 1952, they have met with popular 
acceptance and currently account for the 
majority of all guaranteed renewable hos- 
pital and surgical expense insurance being 
bought, with nearly $40 million of premiums 
on this basis in 1955, 


Guaranteed Renewable Safeguards 


It is important, of course, that the sale of 
this type of insurance have proper safe- 
guards. The interest of the insurance com- 
panies is obviously parallel to the interest of 
the vast insuring public, and few would: be 
tempted into a short-range policy of using 
this form of insurance as a sales “gimmick,” 
thereby risking the loss.of public confidence 
which they have been at such pains to gain. 
It is such an important form of insurance, 
however, that it is desirable that the state 
Insurance Departments continue to provide 
effective means of control. 

To this end, several important criteria are 
suggested to be followed in approving such 
policies: 

(1) Both the policy and any advertising 
concerning it must comply fully with the re- 
quirements of Section 4 of the advertising 
rules for accident and sicknéss insurance, 
recommended by the National Association 
of Insurance Commissioners, which have al- 
ready been adopted by many of the states. 
Any statement in the policy or advertising 
as to guaranteed renewability or noncancel- 
lability must be followed by a statement that 
premium rates may be changed by the com- 
pany together with a statement of any other 
important limitations, such as age limitation 
on renewal and any aggregate limit on benefits. 

(2) The policy should provide that there 
shall be no change in the rating classification 
of the individual and that in the event of rate 
increase the premium to be charged individu- 
als in each class shall be according to the 
original insuring age, not their attained age. 
This assures that the individual continues 
to be classified for premiums the same as 
when he first became insured, regardless of 
the claims paid, physical deterioration or 
any other change in insurability. It also 
assures that the natural increase in morbidity 
due to increase in age must be taken into 
account in the original classification. This 
level premium approach requires that re- 
serves be held just as in the case of level 
premium life insurance, This feature of non- 
cancellable, guaranteed renewable insurance 
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was the principle involved in several cases— 
Equitable Life Assurance Society v. Commis- 
sioner, CCH Dec. 9172, 33 BTA 708 (1935) ; 
Massachusetts Protective Association v. U. S., 
40-2 ustc § 9629, 114 F. (2d) 304 (CCA-1, 
1940); and Commissioner v. Monarch Life 
Insurance Company, 40-2 ustc J 9647, 114 F. 
(2d) 314 (CCA-1, 1940). It has been estab- 
lished in the 1942 and subsequent Revenue 
Acts that noncancellable disability insurance is 
of the same nature as level premium life in- 
surance requiring reserves. The cases cited 
involve policies in which the premium was 
“frozen,” but this was incidental to the basic 
principle of insuring an increasing risk for 
a uniform premium based on age at issue. 


(3) The company must not retain the 
right to place any restrictive riders on the 
policy or otherwise change the benefits while 
thé policy is continued in force. This as- 
sures that there will be no reunderwriting 
of the risk or change in the benefits be- 
cause of changing circumstances or change 
in the individual risk. 


(4) Where a comparison is possible, the 
rates and benefits for a policy for which ap- 
proval is sought should be shown to be 
reasonably consistent with generally similar 
noncancellable coverage, whether or not the 
premium is frozen, A rate structure clearly 
too low should call for disapproval of a 
policy form on the ground that too much 
reliance has been put on the right to raise 
premium rates. The insurer should be ad- 
vised that in the event of a future change in 
rates the new rate tables for all forms of 
policies covering the same basic hazard must 
be kept on a consistent basis, and that a 
relatively unimportant change in benefits in 
a new line of policies will not justify a pref- 
erential rate as compared to the ones sought 
to be rerated. Such control will assure that 
the mitial premiums will be adequate over 
the term of the policy under reasonably as- 
sumed original conditions and will forestall 
any subsequent increase of premiums in an 
attempt to recoup losses due to unsound 
original assumptions or bad underwriting. 


Several states have been applying prin- 
ciples of the general import of the above in 
approving policy forms, and this type of 
coverage has been approved for issuance in 
every state and the District of Columbia. 
Insistence on conformance with sound cri- 
teria by the states in their approval of policy 
forms is in the best interests of the insuring 
public. The National Association of Insur- 
ance Commissioners has recommended the 
adoption by the states. of laws or regulations 
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requiring that the premium shall be reason- 
able in relation to the benefits. In the long 
run, sound regulation will have the effect of 
aiding the distribution of guaranteed renew- 
able, noncancellable policies among those 
groups which are lacking adequate accident 
and sickness protection, especially medical, 
hospital and surgical coverage. This cooper- 
ation of supervisory authorities is essential 
to the success of this effort to bring more 
long-term hospital and medical expense cov- 
erages to more people. 


Issue 


Coincident with the expanding acceptance 
of the principle of guaranteed renewable, 
noncancellable policies with premium rates 
capable of change with the experience on a 
class basis, a rather astonishing assertion 
has been put forward by a few companies 
which issue noncancellable, guaranteed re- 
newable policies with frozen premiums. Since 
the early days of accident and sickness in- 
surance some of these same companies have 
run the gamut from lifetime benefits and 
lifetime coverage to policies with aggregate 
limits—all under the noncancellable label. 
At this late date the claim is made that a 
policy is not truly noncancellable, guaran- 
teed renewable unless the premium is frozen. 
The attempt is made to place the emphasis on 
the nature of the premium rather than on 
the surrender by the company of the right 
to cancel the policy. This is, of course, in- 
consistent with literature on the subject, 
save perhaps the more recent emanations 
of these advocates. A popular text sum- 
marizes the accepted concept as follows: 


“Noncancellable accident-and-health poli- 
cies are distinguishable from commercial 
forms, which they closely resemble, because 
the carrier cannot retire from the risk by 
cancellation and the option of renewal up to 
a designated age is vested solely in the 
insured.” * 


Guaranteed Renewable Insurance 
ls Noncancellable 


The term “noncancellable” has become in- 
separably bound up with the idea of guar- 
anteed continuance but does not inherently 
imply anything with respect to premium 
rates. For example, the Uniform Individual 
Accident and Health Policy Provisions Law, 
although it technically does not “define” 
noncancellable insurance, sets forth the fol- 


™ Work cited at footnote 1, at p. 45. See, 


also, work cited at footnote 2, at p. 19. 
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lowing necessary conditions before clauses, 
which are peculiar to noncancellable insur- 
ance, can be used: 


“The foregoing policy provision may be 
inserted only in a policy which the insured 
has the right to continue in force subject 
to its terms by the timely payment of pre- 
miums (1) until at least age 50 or (2) in the 
case of a policy issued after age 44, for at 
least five years from its date of issue.” 


In fact, some states have used this exact 
language to define “noncancellable” policies. 
It is significant that the uniform policy pro- 
visions law has been adopted in some form 
in practically all the states. 


An analysis of tiie Internal Revenue Code 
shows that reserves for guaranteed renewable 
accident and sickness policies come within 
the meaning of “life insurance reserves” 
arising from “noncancellable health and ac- 
cident insurance contracts.” Reserves for 
guaranteed renewable insurance meet the 
four tests required by Section 803(b) of the 
1954 Code for “noncancellable” reserves, as 
follows: 

(1) They are computed or estimated on 
the basis of recognized mortality or mor- 
bidity tables. 


(2) They are computed on the basis of 
assumed rates of interest. 


(3) They are set aside to liquidate future 
unaccrued claims, 


(4) They are required by law. 


Other authoritative sources on the mean- 
ing of “noncancellable” show that the term 
relates solely to guaranteed continuance 
and contains no implication with respect to 
the premium on the policy. For instance, 
Jarvis Farley has observed: “The distinc- 
tive feature of a non-can policy is the sur- 
render of any active right to terminate the 
policy during the major part of the policy- 
holder’s productive lifetime.” * 


As long ago as 1922, a subcommittee of 
the National Convention of Insurance Com- 
missioners was formed to study the accident 
and sickness valuation practices of compa- 
nies then active in the field in connection 
with the reserve requirements of the various 
Insurance Departments. In its report to the 
Committee on Blanks of the National Con- 
vention, the subcommittee defined the term 
“noncancellable” as follows: 


“Non-canceliable accident and health in- 
surance may be defined as policies guaran- 
teed renewable to some limiting age, usually 


8 Work cited at footnete 2, at p. 18. 





60, and non-cancellable during the term for 
which the policy is written.” * 

In the ensuing years no change of sub- 
stance as to this philosophy has been made 
by the National Association of Insurance 
Commissioners. 


It seems clear that the meaning of the 
term “noncancellable,” as defined in law and 
understood in the industry, is restricted to 
the concept of guaranteed continuance. In 
other words, guaranteed renewable insur- 
ance is “noncancellable” insurance. Reser- 
vation by the insurer of the limited right to 
modify the premium rate on a class basis 
does not affect the status of the policy as 
“noncancellable.” 


Language in Action 


It is perhaps fair to inquire whether the 
term “noncancellable” has acquired some 
meaning in the minds of the public that is 
broader than its technical or legal meaning. 
Any broader meaning of the term relating 
to characteristics of a policy other than its 
renewability would, of course, be derived 
from the benefits and provisions in the non- 
cancellable policies that have been issued to 
the public in the past. If, for instance, the 
public generally has thought that the term 
“noncancellable” is descriptive of policy 
benefits as well as renewability, then in 1928 
they could have acquired the concept that a 
noncancellable policy would provide lifetime 
coverage and would guarantee lifetime bene- 
fits with no elimination period. 


It would obviously have been improper 
in 1928 to require that a “noncancellable” 
policy provide a lifetime benefit with no 
elimination period. Such a requirement would 
have stifled the development of the accident 
and sickness insurance business. It would 
be equally improper today to require that 
the premiums on a “noncancellable” policy 
be frozen. 


At one time, noncancellable disability in- 
surance followed a fairly simple, uncompli- 
cated pattern, Over the years, however, wide 
variation has been introduced in benefit pro- 
visions and in the scope of exceptions, lim- 
itations and reductions. For example, the 
elimination period, during which no benefits 
are payable, now varies from one week to 
a year. Probably the most insidious inno- 
vation in the noncancellable concept was 
the establishment of an aggregate limit. 
During the thirties, some of the companies 
which continued in the so-called noncancei- 


®* Report of Subcommittee on Non-cancellable 
Accident and Health Insurance, Proceedings of 
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lable business concentrated on the sale of 
what were called “aggregate limit” policies. 
A policy providing a $200 per month benefit 
with a two-year aggregate limit was called a 
noncancellable policy, and could be purchased 
until very recently. In fact, it may be that 
some are still being sold. If an insured who 
held such a policy qualified for the disability 
benefit for a one-year period, he continued 
upon recovery to pay the same premium, but 
he had only one year of benefit left. There 
were two-year aggregates, one-year aggre- 
gates and probably some other aggregate 
limit periods. Such policies contained what 
amounted to a built-in automatic increase in 
premium every time there was a claim, If 
the same premium bought less coverage after 
the claim, certainly the premium per unit of 
total benefit was increased. There was no 
reluctance to use the term “noncancellable” 
for such policies. If there ever was a time 
when the term “noncancellable” could be re- 
garded as descriptive of the benefits under 
any policy, it clearly is no longer true in 
view of the many different types of noncan- 
cellable policies now being sold to the public. 


Language is a living thing, and definitions 
change with new usages. Justice Oliver 
Wendell Holmes, in Towne v. Eisner, 245 
U. S. 418, said: “A word is not a crystal, 
transparent and unchanged. It is the skin 
of a living thought, and may vary greatly in 
color and content according to the circum- 
stances and the time in which it was used.” 
It is harmful to freeze, by law or regulation, 
the meaning content of any word or phrase 
inasmuch as the meaning of a word cr phrase 
is not a legislative prerogative but, as Justice 
Holmes points out, is the “skin of a living 
thought.” The meaning of a word or phrase 
is the result of the mores, customs and habits 
of the community at any given time. For 
example, when the jet airplane was a fact, 
the dictionary still described “airplane” as a 
propeller-driven craft. Certainly this did not 
mean that the jet was not an airplane, but 
simply that the dictionary had not yet caught 
up with the progress of society. As further 
proof that it is impossible to assign fixed 
and unchanging meanings to words, the 
court in Massachusetts Protective Association 
v. Bayersdorfer, 105 F. (2d) 595, observed: 
“Words, after all, are but labels whose con- 
tents and meaning are continually shifting 
with times.” 


It is essential, of course, that companies 
and agents adhere to high standards in ad- 
vertising and in the descriptions of their 


the National Association of Insurance Commis- 
sioners (1924), p. 269. 
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policies so as to avoid misleading policy- 
holders and applicants. To this end, Section 
4 of the NAIC advertising code requires 
that “An advertisement which refers to re- 
newability shall disclose the condi- 
tions relating to renewability . .. ina 
manner which shall not minimize or render 
obscure the qualifying conditions.” 


Public Interest Is Paramount 


At the turn of the century it would have 
been impossible to predict the recent rapid 
progress in accident and sickness coverages. 
The desire for greater economic security 
will force an ever-alert insurance industry 
to design protection to cover new needs as 
they appear. The improvements in medical 
care and treatment, better morbidity statis- 
tics and a more stable economy have given 
companies more confidence to enter fields 
of health insurance considered hazardous 
in the past. 


It is important that free competition, con- 
structively regulated, not be disturbed by 
illogical and unnecessary restrictions in no- 
menclature calculated to earmark for the 
benefit of particular companies or segments 
of the industry the development of certain 
forms of coverages. 

Newer policies designed in the public in- 
terest and shaped to give broader coverages 
in hitherto uncharted areas would not be 
available to the public today unless com- 
panies were permitted to experiment on a 
sound basis. 

The entrance of a sizable number of life 
insurance companies into the individual 
policy accident and sickness insurance busi- 
ness has stimulated the trend to broader 
coverages on a long-term or permanent 
basis. Their experiments, which have been 
successful in group income replacement, 
medical and hospital expense insurance, 
have been and will continue to be carried 
into the individual policy field. 


An observation of the editor in the May 
4, 1956 issue of The Eastern Underwriter 
succinctly states the position of the compa- 
nies using and advocating the guaranteed 
renewable noncancellable approach: 


“The development within the past five 
years of the non-cancellable guaranteed re- 


newable policies with the large mutual life 
insurance companies of the New York met- 
ropolitan area as the pioneers is regarded 
by many as one of the greatest advances 
of the last 50 years in the individual accident 
and health field, where the insurer retains 
the right to change the premiums from time 
to time on a class basis in accordance with 
experience. It was first written by The 
Prudential and is now offered by the Guar- 
dian, New York Life, Metropolitan and 
others. It will probably be taken up gen- 
erally by other companies. This form is 
most useful for experimental coverage.” 

A brief review of the policies of perma- 
nent insurance created by the introduction 
of the broadened concept of noncancellable 
and guaranteed renewable insurance subject 
to change in premium rate by class indicates 
the great progress already made. Policies 
available on this basis now include individual 
policy major medical expense insurance and 
coverage for hospital and surgical expense 
for the senior ages. In both of these areas 
policies are now available providing lifetime 
coverage, and in some instances requiring no 
further premiums after a stipulated age. 

In addition, the broadened. concept of non- 
cancellable and guaranteed renewable insur- 
ance is fostering further experimentation in 
the field of deductible coverages in the hos- 
pital and medical expense field. It will do 
so in the substandard risk fields of sickness 
and accident insurance. 

The broad management objectives in the 
insurance business today are to offer sound, 
ever-widening forms of sickness and acci- 
dent coverage to an increasingly better in- 
surance-educated public. This public must 
not and will not be misled or deceived by 
that would ultimately lose public 
confidence. 


devices 


Transcending all wordage, the ultimate 
goal which all insurers should endorse is 
aptly expressed in the preamble to the ad- 
vertising rules adopted in several states: 

“The proper promotion, sale and expan- 
sion of accident and sickness insurance are 
in the public interest, and these rules are to 
be construed in such a manner as not to 
restrict, inhibit, or retard such promotion, 


sale and expansion.” [The End] 


Life insurance policy dividends, which are actually premium re- 
funds, paid to United States policyholders will probably total 


a record $1.2 billion this year. — Institute of Life Insurance. 
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Mysterious Disappearance: The Case of the 


The legal presumption of death after seven years’ absence 


does not prevent an inference of death from absence of a 


shorter period where perilous circumstances were involved 


ATRICK LONDRINO was about 36 

years old. He was the kind of man who 
went to work whistling and returned from 
his eight-hour stint at the steel works with 
a quick step and with a feeling of accom- 
plishment. His only “vice” consisted mainly 
of having a glass of beer with his twin 
brother. 

On January 19, 1949, Mr. Londrino went 
shopping. He purchased a money order at 
the post office in Duquesne, Pennsylvania, 
and mailed it to a local furniture company. 
He placed the receipt in his wallet, which 
also contained a small snapshot of himself 
and his wife. He returned to his home, and 
at 3:00 p. m. was picked up by his foreman 
en route to Carrie Furnace No. 4. He wore 
his street clothes, it being his custom to 
change into his blast furnace attire at the 
mill, where each employee was furnished 
with a locker. He punched the time clock 
at approximately 3:15 p.m. and was last 
seen at 5:30 p. m., standing approximately 
15 feet from a skip hole. 

The skip holes are the apertures through 
the floor of the stockhouse into which ma- 
terial is dumped to charge the blast furnace. 
Each blast furnace is charged by two skip 
cars, which operate on inclined tracks along 
the side of the blast furnace and which come 
to rest at the bottom of the skip hole for 
the purpose of receiving their load. These 
cars counterbalance each other. Each skip 
hole is approximately six feet by four and 
one-half feet. It tapers down about a foot 
each way because of a chute from the floor 
of the stockhouse, the drop from the floor 
of the stockhouse to the bottom of the skip 
hole being about 15 feet. Each skip car is 
approximately ten feet high and roughly five 
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feet square, holding 14,000-20,000 pounds of 
material, depending upon the density thereof. 
Each blast furnace charge consists of eight 
skip loads of material, to wit, four carloads 
of coke, two carloads of limestone and two 
carloads of iron ore. The coke is charged 
into the skip cars automatically, after which 
the larry car operator receives charges of 
limestone and iron ore from bins running 
overhead along the larry car track. He 
then moves the larry car over the skip hole 
and dumps his charge therein. 


Working conditions at the blast furnace 
in question indicated that the track was 
muddy because of water seeping from the 
overhead bins. The atmosphere was ex- 
tremely dusty, and the noise of the machin- 
ery was loud. Oil dripping from the overhead 
mechanism fell on the longitudinal screen 
or catwalk along the sides of the skip holes, 
over which employees frequently cross from 
one side to another. It further appears that 
following the occurrence in question, the 
iron rods forming this catwalk were changed 
from a longitudinal to a crosswise position 
for safety purposes. 

When each skip load of material is hauled 
to the top of the 95-foot-high blast furnace, 
it is dumped into a small bell or chamber 
at the top of the blast furnace having a 
diameter of six and one-half feet. At the 
bottom of the chamber is a cone-shaped 
device which lowers to permit the material 
to fall into a large bell with a diameter of 
14% feet. The drop of the cone-shaped 
device from the small bell is approximately 
two and one-half feet, making a vertical 
opening of 20 inches. When the large bell 
has received a full charge of material from 
the blast furnace, it, in turn, is operated by 
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Missing Steelworker 


a cone-shaped device which lowers, causing 
the material to drop into the blast furnace 
proper. 


The material in the blast furnace is 
brought to an extremely high temperature 
by a blast of hot air entering the furnace 
at tuyére holes at the bottom and forcing its 
way to the top and out of the blast furnace 
to the stack. As the iron ore is converted 
into molten iron, the level of the blast fur- 
nace lowers and is constantly being charged 
with fresh material at the top. The stack 
opens out into a dust-catcher; all of the 
’ loose materials not consumed in the furnace 
are blown out to the dust-catcher and 
caught in a downcomer. 


About 6:00 p. m. the helper usually went 
to the canteen for coffee, picking up change 
in designated places, and returned to his 
fellow employees in the department with 
refreshments. The larry operator last saw 
Londrino at 5:30 p. m., and at 6:15 p. m., 
when he failed to return with the coffee, 
reported his absence to the foreman. The 
coffee money was untouched and Londrino 
had not gone. to the canteen. His locker 
was opened and therein were his street 
clothes containing his money and cigarettes. 
A search of the premises uncovered nothing, 
whereupon the operations superintendent 
was alerted. Since it was practically im- 
possible for a workman to leave the well- 
lighted mill without being observed, either 
foul play or accident was suspected. 


Londrino, a World War II veteran, was 
to all intents a happily married man. He 
had been telephoning his wife each day on 
his jaunt to the canteen to inquire about 
his six-week-old infant. On payday he 
turned his money over to his wife, with the 
exception of a few dollars; his sole diver- 
sions consisted of the aforesaid glass of 
beer, bowling or a baseball game. He was 
a happy-go-lucky, cheerful steelworker, with 
ambition, perhaps, to become a foreman. 


Mysterious Disappearance 


By 

SAMUEL J. 
GOLDSTEIN, 
Pittsburgh 
Attorney 


The superintendent concluded that per- 
haps Londrino might have accidentally fal- 
len into one of the skip cars and became 
prey for the hungry and fiery maw of No. 
4 furnace. The river adjacent to the fur- 
nace was dragged, but no body was pro- 
duced. An intensive and exhaustive search 
was made of the furnace premises but to no 
avail. In an effort to locate the missing 
man or traces of him, a gang of workmen 
were put to the task of screening and sift- 
ing the dust out of the downcomer or dust- 
catcher. The operation continued for about 
24 hours, and produced a money order re- 
ceipt and half of a charred snapshot, both 
of which were identified as having been in 
the wallet of the missing man on the day 
in question. A resifting of an additional 
four carloads of flue dust at their final place 
of disposal produced the other half of the 
small snapshot. Mrs. Londrino had seen 
the money order receipt and the snapshot 
in her husband’s wallet on the morning of 
January 19, 1949. The next evening, mill 
officials brought to her home the evidence 
discovered in the flue dust which she iden- 
tified as having been in the wallet. 


The widow filed a petition alleging that 
her husband met his death in the blast 
furnace wherein his body was consurned. 
Testimony was introduced to show the 
possibility of a workman falling into a skip 
car from the surrounding catwalk. The 
referee found for Mrs. Londrino and the 
award was upheld both by the workmen’s 
compensation board and the county court, 
to which an appeal was later taken by the 
steel corporation. ‘ 


The only point raised in the appeal was 
the failure of the claimant to produce com- 
petent evidence establishing an accident. 
The board concluded that there was suffi- 
cient substantial evidence to infer that the 
decedent met an accidental death when he 
was cremated in the blast furnace during 
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the course of his employment. The board 


held: 


“Here we have a man friendly, well-liked, 
with a happy home life. He was devoted to 
his family and he was enthusiastic about 
his lately born child. That this decedent 
would, without notice abandon his family 
and friends, voluntarily cut forever the ties 
binding him to all he held dear, is unlikely, 
in view of the man’s character as painted 
by those who best knew him. 


“While escape from defendant’s plant, by 
other than the usual exits, does not appear 
impossible, such a flight would involve seri- 
ous hazards and physical risks. The plant 
was fairly well lighted, and had decedent 
attempted to escape by other than the 
usual exits, there was the not inconsiderable 
chance of observation or detection by his 
fellow employees. The above factors are 
not proof, direct or circumstantial, of any 
accident; they are only cited as militating 
against a voluntary disappearance by de- 
cedent. 


“The money order receipt and photograph 
found by defendant’s workmen, in screening 
the flue dust of the furnace, are the main 
factors upon which this award is based. 
From those facts we infer and conclude 
that Londrino met an untimely death in the 
fiery furnace in which these articles were 
found. Either Londrino threw the money 
order receipt and photograph into the furnace 
and then disappeared, or he was accidentally 
carried into the furnace. No alternative 
theory appears. If these articies were 
thrown into the furnace, rather than being 
carried in on his person, Londrino must 
have done so intentionally and with pre- 
meditation, so that others might conclude 
that he was consumed in the furnace. Other- 
wise there would be no reason to ‘plant’ 
these articles in the furnace. If there was 
stich a plan it was bold, hazardous and 
optimistic. The ‘planted’ evidence might 
burn. Decedent might have been seen leav- 
ing defendant’s plant, or be seen in the 
vicinity thereafter. Decedent would have to 
successfully disappear and conceal his iden- 
tity forevermore. 


“In the case of KRELL VY. S. MARY- 
LAND DRYDOCK COMPANY, 41 At- 
lantic Rep. (2nd) 502, the dependents of 
a drydock employee whose duties took him 
in close proximity to deep water and who 
could not leave the premises by land with- 
out being seen by guards, was last seen 
hurrying along the seawall drydock and 


1 Pennsylvania Workmen's 
Board Appeal No. A 36940. 
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Compensation 


had not been seen for almost a year, were 
awarded compensation. In that case the 
body was never found, and the court held 
the jury could find, without building an 
inference upon an inference, that death oc- 
curred by accidental drowning in the scope 
of employment.” * 


The opinion of the lower court consisted, 
in part, as follows: 


“The evidence that he could have fallen 
into the skip hole and into the skip car and 
be covered up by ore and hauled to the top 
of the furnace is not conjecture but is a fact 
based on testimony of witnesses who worked 
around the furnace. It was also a fact that 
certain personal effects that he had on his 
person when he left home came from the 
furnace after he disappeared. 


“The claimant argues that these circum- 
stances lead us to only one reasonable and 
logical conclusion—that her husband dis- 
appeared when he fell into the larry car. 


“The appellant, on the other hand, argues 
the circumstances referred to equally lead 
us reasonably and logically to another well- 
supported inconsistent theory, that is, that 
it would have been entirely possible for the 
claimant’s husband to have thrown the 
money order receipt and the snapshot into 
the skip car, walk up the steep embankment 
onto the railroad right of way and disap- 
pear for the purpose of leaving his family. 


“Tt is contended by the appellant if the 
circumstantial evidence above referred to 
would equally support such an inconsistent 
belief, then the circumstances which the 
claimant relies on to support her claim are 
not strong enough to support the basic 
proposition that the claimant’s husband met 
his death by falling into the skip car and 
being carried to the furnace. 


“It is true that it would have been pos- 
sible for the claimant’s husband to have 
thrown the snapshot and money order re- 
ceipt into the larry car and then disappear 
from the premises, but the interpretation 
of the facts and circumstances and the in- 
ferences to be drawn therefrom which lead 
us to this equally well-supported belief in 
an inconsistent proposition must be based 
on reason, logic and common sense. The 
interpretation of the facts can not be in- 
fluenced by fanciful and fantastic theories 
merely to arrive at an inconsistent proposi- 
tion. 

“To believe that the husband of the claim- 
ant deliberately threw the money order re- 
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ceipt and snapshot into the skip car and 
then walked away from the plant and away 
from his family and friends borders on the 
fantastic. To abandon his family under the 
circumstances, without a word of warning 
and with the anxiety and worry it would 
cause his loved ones would be a violation of 
all moral and legal codes. 


“The presumption is, in the absence of 
evidence to the contrary, that a man acts 
rightfully and not wrongfully. Winlack v. 
Geist, 107 Pa. 297. 


“This theory also soars into the realm of 
impossibility when we consider the fact that 
all the evidence points to the claimant’s 
husband as a home-loving man, proud of 
his family and children. 


“The possibility of suicide is equally un- 
realistic, the presumption being that a 
normal man wants to live and not die. 
Woloshin v. Guardian Life Insurance Com- 
pany, 146 Pa. Super. Ct. 152. 


“If the only evidence produced in the 
case was the fact that the claimant’s hus- 
band disappeared from work, the cause of 
his disappearance would be pure conjecture 
and guess work. But in this case there was 
positive and direct evidence that some of his 
personal effects came from the furnace 
around which he was working, plus the 
positive proof he could have been carried 
into the furnace by having fallen into the 
skip car. The proof of these facts leads 
us away from the datk realm of conjecture 
into the bright field of positivity.” * 


Since January 19, 1949, Mrs. Londrino 
and her family have been living on this little 
stipend (workmen’s compensation award) 
together with some veterans’ and social 
security benefits she is receiving, resigned 
to the fate which destiny has bestowed on 
her husband. 


The effort to recover Londrino’s insurance 
proceeds was equally or more difficult. The 
insurer demanded proof of loss establishing 
the death of Londrino, but how could his 
wife supply the insurer with a death cer- 
tificate? Accordingly, suit was filed and the 
case went to trial before a court and jury 
on May 6, 1953, on essentially the same 
facts as before, except that the insurer 
produced the assistant superintendent of 
the mill, who was familiar with blast fur- 
nace construction and operation. His tecti- 
mony was extremely interesting from a 
technological standpoint: 

* Londrino v. United States Steel Company, 


101 Pittsburgh Legal Journal 141, County Court, 
Allegheny County, A-429 (1952). 
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“A. This is a typical flow chart of a 
blast furnace. Now here in the back of the 
furnaces you see the storage of the ore and 
limestone. Now there is one difference be- 
tween the Carrie Blast furnaces and this 
particular set-up in that the limestone comes 
directly in on railroad cars to the bins and 
are not stored in the stock yards. Our 
yards only contain ore or iron bearing ele- 
ments of one kind or another. This is a 
picture of an ore bridge, which handles the 
ore into what is known as a bin car on top 
of the bin, and on most of these stockhouse 
so-called high lines are three tracks, one is 
the so-called stock line, high line track, 
where railroad cars of limestone and coke 
are brought in and deposited in the various 
bins, and also the ore is distributed by 
either an ore bridge or a car. Here (indi- 
cating on exhibit) it indicates a bin car to 
shuttle back and forth across the top of the 
bins to deposit the ore in the bins, Now, 
after the bins are full—these bins contain 
the various elements that go into the charge, 
that is coke, limestone and ore,—down un- 
derneath this bin set-up is a stockhouse, 
and then right here (indicating on exhibit) 
is a picture of the scale car or larry car. 
Now, the larry car shuttles back and forth 
under those bins, and takes the material 
from the bins and weighs it very accu- 
rately and then comes back over the skip 
hole and deposits it in the— 


“CQ. Please speak a little louder. 


“A. The ore, limestone and other iron 
bearing materials come out of the bin into 
the larry car and then are taken and de- 
posited in the skip car. Now, the coke at 
Carrie furnace is run a little differently, and 
especially on these two furnaces. It is put 
into a separate bin immediately in back of 
the skip hole and that is automatically fed 
into the weigh hopper, and then in that 
order—I might tell you at this time that 
in charging a blast furnace, this particular 
furnace that you have been talking about, 
eight skips comprise the charge; in other 
words, the first skip is ore, the second skip 
is ore, then a skip of coke, a skip of coke, 
and a skip of stone, another skip of ore, 
and two skips of coke. That is necessary to 
get what they call a proper mixture of 
materials. In other words, in putting the 
charge into the furnace it is first weighed— 
and I know the other day on this particular 
furnace they were charging 42,000 pounds 
of ore per charge, which meant on the three 
skips that there was 14,000 pounds of ore 





going up per skip. In other words, this 
larry car is a double bin affair, two com- 
partments. He would go and get 14,000 
pounds of ore in each compartment, come 
back and dump the 14,000 pounds of ore 
down in the skip, within the skip pit. That 
would be sent up to the furnace, and in the 
meantime the other skip would come down, 
and when that was down he would charge 
the other 14,000 pounds of ore and that 
would be sent up and deposited on the top. 
Now then would come the two coke skips, 
and as soon as the skip would come down 
empty for coke—the coke is already weighed 
and it is automatically charged into the 
skip and sent right back up. That consumes 
a matter of about ten or twelve seconds for 
a skip of coke to be loaded and sent back 
up. After the two skips of coke are in, then 
the skip would come back down, and it was 
time for limestone. Limestone does not 
work automatically, the larry man in the 
meantime has weighed out a charge of 
limestone and then he puts that in the skip 
and sends it up. And then the other skip 
comes down and he puts the other ore in, 
and then we have a recurrence of the two 
skips of coke, the last two skips of coke 
being automatically fed. Now, I might go 
to the top of the furnace. You have a small 
bell and a large bell. The small bell, the 
receiving hopper part of it is only capable 


of holding one skip at a time. As a skip is 
charged on there and starts down and the 
other one starts up, it automatically dumps 
onto the big bell, which is capable of hold- 


ing the entire charge. In other words, the 
eight skips, that I told you about, would all 
be on this big bell at one time, which would 
complete the full charge of a blast furnace. 
Now, the way that is regulated, there is a 
stock line maintained here (indicating on 
exhibit)—there is a certain area where you 
fill to. On this particular furnace usually 
the stock line is maintained at ten feet below 
the bottom of the big bell in its closed 
position. Now, that part is operated by the 
larry man. He has a stock line indicator in 
front of him, down where he operates, and 
as soon as he would see that stock line 
down thirteen feet, then he automatically 
starts another charge in and the bell dumps, 
and he would l:eep repeating the process. 
Now, what you have, as you have the fur- 
nace full, you have this particular furnace 
is about 95 feet high from the center line 
of the iron notch and the bottom of the big 
bell closed. In other words, you have about 
85 feet of material in that furnace at all 
times. And what we do down here, these 
particular blow lines or flow lines charge 
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© 
“The death of insured need not be 
proved beyond a reasonable doubt, a 
fair preponderance of clear and 
convincing evidence, direct of 
circumstantial, being sufficient 
to prove the fact of death, or the 
cause thereof.”—37 Corpus Juris, 
Section 442, page 639. 


here, (indicating on exhibit); there is a cold 
and a hot blast main, and it is necessary 
that the air going into the furnace—this 
furnace usually operated at that time on 
about 80,000 cubic feet of wind per minute, 
and it was blown from a turbo-blower in 
the blower room through what we call hot 
blast stoves, which is nothing but a big 
cylinder with a lot of brick in to heat the 
air up, usually from a thousand to twelve 
hundred degrees. That was normal operat- 
ing practice. And, of course, as you blow 
the air in at that temperature you naturally 
have combustion with the coke that comes 
down through the furnace, and at this part 
of the furnace that temperature is usually 
around 3200 to 3500 degrees Fahrenheit, and 
of course that is the place where your melt- 
ing takes place and your iron accumulates 
on the bottom and slag on top of the iron, 
of course. Then as the gases pass up 
through the furnace there is a gradual drop- 
ping off of temperature until you get to 
the top, which is about, at the place where 
it leaves the furnace, about 300 degrees 
Fahrenheit. I might tell you, it might be 
a little confusing to you, but you have four 
off-takes on this particular furnace that are 
five feet nine inches in diameter, and if 
you figure out the temperature at 300 de- 
grees and figure the velocity of the gas 
leaving that furnace you will find they are 
relatively around fifty to sixty feet per 
second. Now, in terms of miles per hour, 
that runs somewhere around forty to fifty 
miles an hour. I am trying to give you the 
picture of what—you know what a good 
windstorm is, you hear every once in a 
while about how fast that is, and you know 
what kind of a flow that would be. Now, 
most of your material of course flows down 
through the furnace and your air going in 
the furnace gas passes up through, and the 
gases are taken off and down through,—this 
is marked gas washer, and that usually is 
known, around a blast furnace, as a dust 
catcher; it is a dry gas washer, there is no 
water used; and at this point about sixty 
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to seventy percent of the material that is 
carried over is deposited, because here you 
have a much larger area and the velocity of 
your gases drops to such a point that the 
only material that is carried over beyond 
that is real fine material, let’s say something 
in the form of powder, or something like 
that, it is very light. That goes on over 
and goes through a wet gas washer for 
whatever other cleaning you want to do. 
Here is your iron notch here (indicating 
on exhibit) where you tap out the iron, 
which you see is down below the level of 
where the air is injected into the furnace. 
Cinders are taken out about two foot higher 
than that.” 

The essence of his testimony was that it 
was almost impossible for a human body 
to pass through the vertical opening of 20 
inches formed by the large and small bells 
at the top of the blast furnace, which might 
be aptly described as cone-shaped, held 
tightly in a cylinder and dropped to permit 
the charge to descend. 

By the nature of the suit, since it was 
not brought more than seven years after 
Londrino’s mysterious disappearance (in 
which event mysterious disappearance in a 
dangerous situation in the presence of peril 
would raise a rebuttable presumption of 
death), the court charged: 


“Since the plaintiff asserts that her hus- 
band did die on that date, the burden is 
upon her to establish by the preponderance 
of the evidence that he did in fact die. Now 
it is assumed that a jury, when they con- 
sider the evidence to determine whether a 
fact exists, may ultimately come to three 
different states of mind. You may find that 
the evidence indicating the existence of the 
fact is of greater weight or probative force 
than the opposing evidence, On the other 
hand, you may find that the evidence indi- 
cating that the fact does not exist is of 
greater weight than the evidence indicating 
that it does. It is also conceivable, and the 
law recognizes, that a jury may find that 
the evidence for and against the existence 
of a fact is of exactly the same weight. Now, 
the only state of mind which would justify 
and authorize you in bringing in a verdict 
for the plaintiff in this case would be if 
you conclude that the evidence indicating 
that the insured died on January 19, 1949, 
is of greater weight than the evidence op- 
posing the existence of that fact.” 

The jury brought in a verdict for the 
insurer which the court, en banc, by opinion 

% Londrino v. Equitable Life Assurance So- 


ciety of the United States, 377 Pa. 543, 105 Atl. 
(2d) 333 (1954). 


Mysterious Disappearance 


of the trial judge, sustained on the following 
theory: 


“There was no evidence of perilous cir- 
cumstances beyond those mentioned. There 
were no traces of a man slipping, sliding 
or falling. The suggestion that the larry 
car may have struck insured must be con- 
sidered with the operator’s testimony that 
any contact with the fender of the car 
caused it to stop automatically and that no 
such incident occurred at the time. 


“When the furnace is in operation a 
strong blast of air enters near the bottom, 
goes up thru the material in the furnace 
and then out thru the pipes at the top. This 
stream of air carries flue dust and other 
lighter material that may have gotten into 
the furnace upward in the furnace and then 
out thru the pipes to a ‘dust-catcher’, A 
few hours after the insured disappeared the 
material in the dust-catcher was carefully 
searched. A money order receipt and a 
photograph of insured and his wife—in two 
parts—were found. Testimony given by 
plaintiff indicated that the money order re- 
ceipt and the photograph were in insured’s 
wallet, of a zipper type, when he left for 
work on the day of his disappearance. There 
was evidence that it was not uncommon for 
workmen to throw paper, old gloves and 
the like into the skip cars and into the raw 
material before it is placed in the skip cars. 
The jury was asked by defendant to infer 
that the air stream could not pull a zipper 
wallet or its contents from the pocket of a 
a man falling into the furnace. 


“In our opinion the jury’s rejection of 
plaintiff’s contention should not be disturbed 
by the court. The existence of the circum- 
stances relied on by plaintiff had to be de- 
termined after considering the credibility 
of witnesses. Assuming the existence of 
the circumstances which plaintiff sought to 
prove, the ultimate conclusion that insured 
died as claimed by plaintiff is one which a 
reasonable person could honestly reject.” 


The case was appealed to the Supreme 
Court of Pennsylvania* on the following 
questions propounded by the appellant-plain- 
tiff : 

“T. Where, in a suit to recover death bene- 
fits under a life insurance policy, the de- 
cedent is last seen at his place of employment 
in a position of potential peril and the plain- 
tiff, by substantial competent evidence, has 
met the burden of proof and created a pre- 





sumption of death, was the verdict for the 
defendant capricious and perverse where the 
defendant failed to present any evidence in op- 
position thereto or in refutation thereof? ... 


“II. Was it basic and fundamental error 
for the court to fail to charge the jury that: 


“(a) Where an employee disappears at 
his place of employment, there is a pre- 
sumption that he continued at his place of 
employment; 


“(b) There is a presumption of continuing 
life until or unless the presumption is over- 
come by the disappearance of the decedent 
at or near a place of potential peril to 
se 


Counsel argued and used as principal au- 
thority Herold v. Washington National Life 
Insurance Company, 128 Pa. Super. 563, 194 
Atl. 687 (1937). In this latter case the de- 
cedent was last seen on July 7, 1935, swimming 
in the ocean at Atlantic City, New Jersey, 
and was never seen thereafter. The suit 
was brought less than seven years after the 
date of disappearance. The jury found for 
the plaintiff, and the verdict was affirmed. 
The trial judge, in his opinion, stated: 


ee 


While it is true that seven years have 
not elapsed since the date of insured’s dis- 
appearance, so as to invoke the legal pre- 
sumption of death, this rule of law has a 
well-recognized exception. The exception 
being that the presumption of life [during] 
seven years following disappearance can be 
met and overcome by proof of circumstances 
of specific peril to which the person disappear- 
ing was subjected. See Continental Life In- 
surance Co. v. Searing (C. C. A. 3, 1917) 
240 F. 653. In 37 Corpus Juris, § 442, p. 639, 
n. 51-53, the controlling principle of law is 
set forth as follows: “The death of insured 
need not be proved beyond a reasonable 
doubt, a fair preponderance of clear and 
convincing evidence, direct or circumstantial, 
being sufficient to prove the fact of death, 
or the cause thereof.” 


“‘In Continental Life Insurance Co. v. 
Searing, supra, the evidence was that the 
insured was last seen entering the surf at 
Atlantic City; that he had high blood pres- 
sure and had undergone physical exertion 
prior to going in the surf, and this was 
held sufficient evidence to go to the jury. 


“Tn the present case, there was testimony 
that at the time and place insured went in 
to swim, there was a very rough surf and 
a strong undertow such as would make it 
dificult for a person swimming therein to 
survive, and we have the insured last seen 
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“When a suit against an insurance 
company is brought for serious per- 
sonal injuries or death and the jury 
returns a verdict for the insurance 
company, it is as unusual as the 
case of a man biting a dog.”—From 
the dissenting opinion of Justice 
Bell in Londrino v. Equitable Life 
Assurance Society of the United 
States, 105 Atl. (2d) 333 (Pa.). 


swimming out to sea in such dangerous 
surf. While an experienced swimmer, in- 
sured had not been in swimming for a year, 
during which time he had added 40 pounds 
to his weight. The evidence was to the 
effect that he was a happily married man, 
had just ordered a new automobile, which 
at the time of his disappearance had not 
been delivered, and had secured a new posi- 
tion to which he was to report the following 
day. 

“*Tn our judgment the jury were justified 
in finding that the insured was subjected to 
a specific peril at the time of his disappear- 
ance, and that his death was the result of 
accidental drowning while swimming at a 
public bathing beach during the time life 
savers were on duty, which was the risk 
insured against by defendant’s policy.’” 


In addition to the cases cited by the trial 
judge in his opinion, the appellate court 
added the following cases in a per curiam 


opinion: Sunny Point Packing Company v. 
Faigh, 63 F. (2d) 921, 924; The San Rafael, 
141 F. 270, 279; Harvey v. Fidelity & Casu- 
alty Company, 200 F. 925, 928; Fidelity 
Mutual Life Association v. Mettler, 185 U. S. 
308, 316. 


Burgess v. Hillman, 200 F. 929, held that 
death, like any other fact, may be proved 
by circumstantial evidence alone: Fidelity 
Mutual Life Association v. Mettler, cited 
above; Northern Pacific Railway Company 
v. King, 181 F. 913, 914; The San Rafael, 
cited above; Owners of Ship Swansea Vale 
v. Rice (1912), A. C, 238. 


In The San Rafael case, cited above, the 
decedent was on a boat involved in a col- 
lision and was never seen thereafter. Suit 
was filed within three years and the court, 
in affirming a verdict for the plaintiff, held 
that the evidence was sufficient to warrant 
a finding of death. 
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In Fidelity Mutual Life Assocation v. 
Mettler, cited above, the United States Su- 
preme Court held that in an action on a life 
insurance policy it is necessary to prove the 
fact of death beyond a reasonable doubt, 
but the inference of death may arise from 
disappearance under circumstances incon- 
sistent with continuation of life. Here, the 
decedent disappeared during a camping trip, 
and the jury was directed not to infer death 
from the mere fact of disappearance, It was 
instructed that disappearance was not in 
itself sufficient, and that all of the circum- 
stances had to be considered. 


In. Fanning v. Equitable Life Assurance 
Society of the United States, 264. Pa. 333, 
107 Atl. 715 (1919), the insured disappeared 
while exposed to the peril of a forest fire. 
The plaintiff was permitted to recover. The 
court opined: 


“Tt is said in 13 Cyc. 299: 


“*The fact that there is a legal presump- 
tion of death after seven years’ absence does 
not prevent an inference of death from ab- 
sence of a shorter period, where [there 
are] other circumstances which tend to 
force a conviction that death must have 
occurred, as that the person has encountered, 
are probably encountered, such perils as 
might reasonably be expected to destroy 
human life, and has been so situated that, 
according to the ordinary course of things, 
he must have been heard of if he had 
survived.’” 


The appellant in the Londrino case urged 
that the failure of the court below to charge 
that the presumption of continued life was 
overcome by the circumstances indicating 
that the decedent met his death on January 
19, 1949, was fatal error, being basic and 
fundamental to the sole issue in the case. 


In Ryan v. Prudential Insurance Company, 
135 Pa. Super. 166, 4 Atl. (2d) 812 (1939), 
the court opined: 


“We next consider whether there was 
evidence to support the finding that the in- 
sured had died at or about the time of his 
disappearance, at which time the policies 
may still have been in effect. It is true, as 
appellee states, that she did not necessarily 
have to rely on the presumption arising 
from seven years’ absence; but that death 
might be inferred from the circumstances 
surrounding the disappearance, even though 
it was not directly proven. To establish 
death under such circumstances, however, 
there must be more than the mere fact of 
disappearance. As was said in Fanning, 


4 Cited at footnote 3. 
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Adm’rx, v. Equitable Life Assurance Society, 
264 Pa. 333, 337, 107 A. 715, 716: ‘The 
jury may infer the absent person died be- 
fore the expiration of the seven years, if it 
appear, within that period, he encountered 
some special peril, or came within the range 
of some impending or imminent danger, 
which might reasonably be expected to 
destroy life.’ 

“The court in that case also quoted the 
following with approval: ‘The fact that 
there is a legal presumption of death after 
seven years’ absence does not prevent an 
inference of death from absence of a shorter 
period, where (there are) other circum- 
stances which tend to force a conviction 
that death must have occurred, as that the 
person has encountered, or probably en- 
countered, such perils as might reasonably 
be expected to destroy human life, and has 
been so situated that, according to the 
ordinary course of things, he must have 
been heard of if he had survived.’ 


“Or, as expressed by Gibson, C. J., in 
Burr v. Sim, supra, 4 Whart. page 171, a 
jury may not be permitted ‘to presume the 
death to have been at an intermediate period, 
unless we discover in the case at least a 
spark of evidence that the individual was, 
at some particular date, in contact with a 
specific peril as a circumstance to quicken 


x,” 


the operation of time’. 


The Supreme Court of Pennsylvania in 
the Londrino case* sustained the appellant’s 
position that the court below abused its 
discretion in failing to grant a new trial 
on the ground that the verdict was against 
the weight of the evidence: 


“It is indeed infrequent that a trial court 
grants a new trial solely on the ground 
that the verdict was against the weight of 
the evidence, and it is still more unusual 
for an appellate court to reverse a lower 
court’s refusal of a new trial for such rea- 
son. But, as the late Chief Justice Maxey 
said in Jones v. Williams, 358 Pa. 559, 564, 
58 A. 2d 57, 60, ‘While this court usually 
supports the action of the trial court in 
granting or refusing a new trial we do not 
entirely abdicate our reviewing functions 
in such cases. This court, too, has the duty 
to determine from the record whether or 
not the jury’s verdict was so contrary to the 
evidence as to shock one’s sense of justice 
and to make the award of a new trial im- 
perative, so that right may be given another 
opportunity to prevail.’ More recently, in 
Decker v. Kulesza, 369 Pa. 259, 263, 85 A. 
2d 413, 415, Mr. Justice Chidsey again 
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for this court that ‘While an 
award of a new trial is an inherent power 
of the court and its exercise a matter of 
discretion, the discretion is not an absolute 
one and it is the duty of this Court to re- 
view and determine whether there has been 
an abuse of discretion. (Citing cases).’ A 
majority of the members of the court who 
sat for the argument of this appeal are of 
the opinion that the interests of justice re- 
quire that the case again be submitted to 
a jury and that for the learned court below 
not to have so ordered amounted to an abuse 
of discretion. 


recognized 


“Tnasmuch the back for a 
retrial, it would, manifestly, be inappropriate 
for us now to relate in detail and perhaps 
appraise, if by no more than implication, 


as case goes 


WHAT THE LEGISLATORS ARE DOING— 


An additional tax of 14 per cent is im- 
posed upon the amount of tax due under 
the estate tax law. Laws of 1956, H. B. 113, 
approved February 2, 1956, effective July 
1, 1956, expires June 30, 1958. 


Pennsylvania When property passes 
to or for the use of the lineal descendants 
of legally adopted children, the transfer tax 
will be imposed at the rate of 2 per cent 
upon the clear value of the property. Chap- 
ter 501, Laws 1956, H. B. 1845, approved 
and effective May 3, 1956. 

Certain organizations operated exclusively 
for religious, charitable, scientific, literary 
or educational purposes, fraternal societies 
or orders operating under the lodge system, 
and veterans’ organizations incorporated by 
an act of Congress are exempted from the 
payment of transfer inheritance taxes on 
property inherited or received by them. 
Chapter 590, Laws 1956, S..B. 151, approved 
May 28, 1956, effective June 1,,1957. 

For estate tax purposes, property passing 
to or in trust for any charitable, public or 
similar gift or bequest will no longer be 
exempt from apportionment. Chapter 518, 
Laws 1956, S. B. 1013, approved and effec- 
tive May 10, 1956. 


Virginia . . . Property passing to a cor- 
poration or association organized and oper- 
ated exclusively for the restoration and 
maintenance of historic gardens and the 
general promotion of beautiful gardens, no 
part of the net earnings of which inures to 
the benefit of any private shareholder or in- 
dividual, is exempt from inheritance and 
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the facts upon which the plaintiff relies to 
establish her claim that the insured met 
his death while at work for his employer, 
the Carnegie-Illinois Steel Corporation, by 
accidental cremation in the blast furnace 
which it was his duty to attend and help 
supply with the materials necessary for 
making iron. 
“Judgment reversed with a v. f. d. n. 


“p 


sell, Justice (dissenting).”’ 


It is interesting to call attention to the 
dissenting opinion, which opened with the 
following sentence: “When a suit against 
an insurance company is brought for serious 
personal injuries or-death and the jury returns 
a verdict for the insurance company, it ‘is 
as unusual as the case of a man biting a 


dog.” (Italics supplied.) [The End] 


Continued from page 630 | 


gift taxes. Chapter 305, Laws 1956, S. B. 
177, approved March 10, 1956, effective June 
29, 1956. 

In computing the property passing to 
a beneficiary for purposes of inheritance 
taxes, there shall be excluded the value of 
any annuity or survivor’s benefit payable 
under the federal Railroad Retirement Act. 
Chapter 350, Laws 1956, S. B. 180, approved 
March 14, 1956, effective June 29, 1956. 


Gift taxes will be paid by the donor by 
April 15 instead of March 15. Returns must 
also be filed by that time. Chapter 500, 
Laws 1956, S. B. 253, approved March 30, 
1956, effective June 29, 1956. 


Government Aid Still Proposed 
for Health Insurance 


Marion B. Folsom, Secretary of Health, 
Education and Welfare, recently indicated 
that he is still determined to support legis- 
lation for government aid in health insur- 
ance. Speaking before a meeting of the 
American Hospital Association, he said 
that the federal government should help 
encourage and speed the further advance- 
ment of voluntary health insurance. 


Mr. Folsom stated that the administra- 
tion will continue to seek legislation to per- 
mit smaller insurers to pool their resources 
and experiences in developing improved 
coverage. This coverage, he added, should 
be extended to those who can least afford 
to be ill—the lowér income groups, older 
persons and people who live in rural areas. 
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CREDIT INSURANCE 


By J. L. McCAULEY 





The distinction between credit insurance 
and credit life and disability insurance 
is pointed out in this article, a large 
portion of which is reprinted from an 
earlier article, “Credit Insurance: Its 
History and Functions,’ that was pub- 
lished in Volume IV of Examination of 
Insurance Companies. /t is reprinted 
with the permission of the New York 
State Insurance Department. The author 
is executive vice president of the Ameri- 
can Credit Indemnity Company of New 
York, Baltimore, Maryland. 


REDIT INSURANCE, like other forms 

of insurance, is a system through which 
a company acts as custodian of the con- 
tributions of the many to make good the 
losses of those who have been unfortunate. 
However, before we proceed to a general 
discussion of the topic, it is important to 
have a definition of our terms. 


Years ago when we spoke of credit 
insurance, there could be but one meaning 
of that term. It was a guaranty to manu- 
facturers, wholesalers and advertising agencies 
that they would be paid for merchandise 
shipped or for services rendered. We serve 
this same function today, but in recent 
years there has been considerable publicity 
given by financial newspapers and insur- 
ance periodicals to credit life insurance and 
retail credit insurance—the term these 
publications use, however, is always “credit 
insurance.” It should be made clear that 
this article will deal with industrial credit 
insurance only. 


The protection granted through credit 
insurance contracts is a guaranty of the 
policyholder’s working capital invested in 
accounts receivable. It is protection against 
the inability of the debtor to pay his 
obligations. 


TYPES OF POLICIES 


There are nine different policy forms 
offered by the American Credit Indemnity 
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Company of New York. For purposes of 
simplification, these will be broken down 
into two major types which, for con- 
venience, will be called “back coverage 
policies” and “forward coverage policies.” 
These forms are designated by letter sym- 
bols. Within these two major groups there 
are again two other classifications, depend- 
ing upon the purpose served by the policy. 
Some policies cover all or a large per- 
centage of the insured’s business. Others 
are designed to cover single accounts only. 
These are defined, respectively, as “general 
coverage” and “individual coverage.” The 
breakdown then will be as follows: 


Back Coverage Policies 


General coverage forms 


Forward Coverage Policies 
H 
CF 
XS 7} 

ID Individual account forms 
IDXS 


f General coverage forms 


A tenth form (individual type) known 
as ACR was discontinued in 1953, because 
it represented a distinct selection of risk 
against the company. 


Back Coverage Policies 


Under the provisions of back coverage 
policies, the company agrees to reimburse 
the policyholder for losses occurring within 
the term of the policy. On all first year 
policies a back sales rider is automatically 
attached covering unpaid current accounts 
receivable on the policyholder’s books 
on the day the policy becomes effective. 
In other words, the policy provisions ex- 
tend backwards to pick up accounts in 
good standing. It has never been the in- 
tention to permit a policyholder to use his 
first policy to unload one or more “sick” 
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accounts. The wisdom of this is apparent. 
What is more logical, for example, for a 
shipper who has accounts that are 
in bad seek to protect 
them? Remember that this condition exists 
The company 
more liberal with the policyholder 
after it has had some experience with the 
way he conducts his business. 


When a 


back 


some 
condition than to 
on first year policies only. 
can be 


credit insurance policy on the 
coverage type is renewed, there is 
attached a much broader back sales rider, 
designed to include in the new policy all 
accounts receivable, unpaid for shipments 
made during the period of the prior policy. 
This means that coverage is continued in 
the new policy for those prior shipments, 
whether they are past due or not, to the 
extent that they were covered when shipped 
and to the extent of coverage continued 
in the new policy. 


N form.—This is the most widely used 
form of policy. It provides coverage on 
accounts on the basis of the mercantile 
agency rating in existence at the date of 
shipment. Coverage is not limited to cer- 
tain classes of ratings. The provisions are 
broad enough to permit full coverage on all 
accounts with all types of ratings. Coin- 
surance will vary, with 10 per. cent apply- 
ing to the better classification of ratings 
and 20 per cent applying to all other rat- 
ings. In 1955, this form of policy yielded 
79 per cent of the company’s gross pre- 
mium dollars and comprised 77 per cent 
of the policies issued. This large percent- 
tage seems to stem principally from the 
following two factors: 


(1) Any company interested in insuring 
its accounts going forward at the same 
time is interested in protecting the ac- 
counts receivable already in existence. 


(2) Under the N policy, greater flexi- 
bility is permitted. 


In view of the flexibility, the broadest 
types of coverage are applied under this 
policy. For example, the policyholder is 
permitted to file any account receivable 
before it becomes more than 90 days past 
due under the original terms of sale and 
to prove the account as a loss under the 
contract at the date of filing. This past 
due clause is a privilege and is not com- 
pulsory. Therefore, the policyholder can, 
and frequently does, hold his accounts 
longer than 90 days in order to try to 
collect the money himself, because he has 
the false idea that he will lose the good 
will of his customer if it is filed with the 
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company for collection. The policyholder 
can still prove the account as a loss under 
the contract terms when some form of in- 
solvency actually occurs. 

L form.—This is one of the simplest 
forms in its application, because coverage 
applies against a single limit of coverage 
applicable to each debtor. There is no 
reference to ratings. All the other advan- 
tages—such as filing past due accounts, 
back sales coverage, etc.—that apply to the 
N form also apply to the L form. Coin- 
surance is a flat 25 per cent. 


CR form.—This was a noble experiment, 
but died an early death. The letters stand 
for “credit recommendation.” The idea be- 
hind the policy was that if a credit recom- 
mendation company, such as the National 
Credit Office, would issue a credit ap- 
proval, the policy coverage would attach 
up to the single limit of coverage in the 
policy. The form was thought to be good 
when it was originated because the credit 
recommendation companies could act as 
the credit department of the policyholder. 


The idea failed miserably, however, be- 
cause policyholders would ship merchan- 
dise even though the credit agency advised 
them not to. They would then complain 
that the policy was no good because it 
did not give coverage on accounts where 
they needed it the most. Only a few CR 
policies are in effect today. 


LF form—The letters mean “limited 
filing.” The policyholder agrees to handle 
all his own collections and to assume the 
responsibility for obtaining salvage from 
the insolvent estates of debtors. Most com- 
panies do not have such facilities on a 
scope broad enough to handle their own 
collections properly; therefore, this form is 
unpopular and constitutes only 1 per cent 
of the company’s policies. 


Forward Coverage Policies 


The essential provision of the forward 
coverage policies is that the company will 
reimburse the policyholder for losses re- 
sulting on sales, shipments and deliveries 
of merchandise made within the shipment 
period of the policy. Since it covers only 
those transactions made during the 12- 
month period, no back sales rider is at- 
tached either on the first year policy or 
on any renewal thereof. While the condi- 
tions in back coverage policies provide that 
all protection ceases at the end of the 
policy term unless the policy is renewed, 
the forward coverage policies provide for 
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filing claims up to 90 days plus the longest 
terms of sale after the last day of the 
shipment period. In no case, however, can 
the extended period exceed 215 days. Take 
the example of a policyholder granting 30- 
day terms of sale who has a forward cover- 
age type of policy in which the shipment 
period expires December 31. A shipment 
made on December 31 is covered and can 
be filed as a loss at any time up to and 
including April 30 of the following year. 
In view of the extended date for filing 
claims after the expiration of the policy 
term, all forward coverage policies provide 
for the compulsory filing of past due ac- 
counts as well as insolvent accounts. In 
this manner there is a definite termination 
of the policy term. 


The forward coverage types of policies 
issued ._produced 18 per cent of the com- 
pany’s 1955 premium income and 18 per 
cent of the number of policies issued. 


H form.—The H form is a forward 
coverage type of policy for companies 
having terms of sale no longer than four 
months from date of shipment. It provides 
for compulsory filing of claims only at the 
expiration of the policy. However, if the 
policyholder delays the filing of past due 
amounts beyond 90 days after the original 
due date, an additional coinsurance of 1/5 
of 1 per cent is added for each day. 


This is the most popular type of forward 
coverage policy because considerable lati- 
tude is permitted the policyholder during 
the policy term. He can wait for his money 
if he desires. This form yielded 14 per 
cent of the company’s gross income in 
1955 and accounted for 13 per cent of the 
policies. 


CF form.—This form is similar to the H 
form, differing principally only in that 
each account must be filed before the account 
becomes more than 90 days past due under 
the original terms of sale. Very little of 
this type of coverage is written. 


XS form.—The XS form is a forward 
coverage type designed to cover a single 
account against excess loss. The policy- 
holder “handles the claim. Loss payment 
is made after the final dividend is paid by 
the debtor’s estate. Insolvency of the 
debtor must take place within one year 
after the end of the shipment period of the 
policy. This type of coverage was designed 
to provide large amounts of coverage on 
an excess basis. Visualize a company ex- 
tending a $1 million line of credit. It is 
satisfied to assume the credit risk up to 
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$200,000 but beyond that would like insur- 
ance protection. The XS policy does the 
job, and provides 100 per cent coverage. on 
the amount above $200,000. If insolvency 
occurs and the estate pays 50 per cent on 
the dollar, there remains an unpaid balance 
of $500,000 on the original account receiv- 
able. The policyholder assumes $200,000 of 
this risk; the insurer pays $300,000. The 
American Credit Indemnity Company of 
New York will not write the individual 
form of policy unless all of the remainder 
of the policyholder’s business is covered. 
Therefore, the individual type is used only 
in conjunction with a general coverage 
form of policy. 


ID form.—The ID form provides 90 per 
cent coverage on individual debtors without 
any further deductions up to the limit of 
coverage. In other words, 90 per cent of 
the invoice price at date of filing is paid. 
There is no primary loss as in the XS 
form. This form also calls for compulsory 
filing, but within 60 days after the original 
due date. Only debtors having a first 
credit rating in Dun & Bradstreet, Inc., 
may be covered under this form. 


IDXS form.—This form is a combination 
of the above two types of individual forms. 
The loss is paid when it occurs without 
awaiting the liquidation of the debtor’s 
estate, as in the XS form. Instead of 10 
per cent coinsurance, the applicant assumes 
a 10 per cent or 20 per cent primary loss. 
If a 20 per cent primary loss is elected, 
the premium rates are lower than they 
would be for a 10 per cent loss. 


CREATION OF LOSS 


insurance as it has been 

It is not to be confused 
insurance or credit dis- 
ability insurance. Policies are written for 
manufacturers, wholesalers, advertising 
companies and other service organizations. 
Under no circumstances does coverage 
apply on shipments to individuals not using 
the merchandise or services in connection 
with, or incident to, an established business. 


This is credit 
known since 1893. 
with credit life 


The insurable interest necessary for pro- 
tection under a credit insurance policy is 
ownership of the account receivable. In 
order for an account receivable to exist 
there must, of course, be a passing of title 
from the shipper to the customer. This 
must be a complete transfer of title which 
creates a creditor-debtor relationship. The 
credit insurance policy in its insuring clause 
agrees to indemnify the policyholder for 
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covered losses occurring within the term 
of the policy. The policy, in part, reads: 
a” provided that such loss shall con- 
sist of the unpaid purchase price of the 
policyholder’s bona-fide sales of (mer- 
chandise or services) shipped during said 
term and actually delivered in the usual 
course of business, to individuals, firms, 
co-partnerships or corporations ... .” 
This portion of the policy defines the basis 
for the creation of an account receivable 
by stating, in effect, that there must be a 
sale, a shipment and a delivery of mer- 
chandise or services. If any one of these 
elements be missing, title does not pass. 
The reference to sales means that there 
must be a meeting of the minds, or an 
agreement, contract or order against which 
the merchandise is shipped. 


For those companies which deal in serv- 
ices instead of merchandise—such as adver- 
tising agencies—the insuring agreement is 
amended by endorsement to recognize 
services as representing covered commod- 
ities. It is usual that the date of invoicing 
is considered to be the date of shipment. 
It will be recognized, however, that because 
services are being rendered, indebtedness 
would accrue and not be invoiced for at 
the date of insolvency. The endorsement 
states that in the event of the insolvency 
of customers prior to billing, such indebted- 
ness is construed as having been shipped 
the day before insolvency occurred. 


Coverage is defined in the usual credit 
insurance policy by placing dollar amounts 
opposite mercantile agency ratings in a 
table of ratings and coverage attached to 
the policy. These rating tables are usually 
limited to first and second column credit 
ratings of the selected mercantile agency. 
Other accounts having a rating not defined 
in the table are covered elsewhere in the 
policy by endorsement. In most instances 
this endorsement states a flat dollar amount 
of coverage which applies to any debtor 
not otherwise covered by the ratings. In 
the event certain customers would require 
a credit limit in excess of the flat amount, 
those accounts are covered by naming 
them in the policy for specified amounts. 


Coverage applicable at the date of ship- 
ment establishes the amount of protection 


on each account. It is, of course, at this 
time that the shipper reaches a decision 
regarding shipment, and his judgment of 
the credit worthiness of the account is 
made at that time. 


There are some manufacturers or whole- 
salers which establish a credit basis at the 
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date of acceptance of the order. For the 
most part, these would be companies which 
manufacture against definite orders. The 
credit insurance policy can be amended by 
endorsement to recognize this practice and 
provide that the coverage in effect at the 
date of such acceptance shall govern, pro- 
vided shipment be made within four months 
of the date of the order’s acceptance. 
There is an additional charge for this 
endorsement because it does, in fact, repre- 
sent an increased hazard. 


What constitutes a loss? There are two 
provisions in the usual policy which make 
it possible for the policyholder to prove a 
loss. The first relates to past due accounts 
and states that if the policyholder elects 
to file an account with the insuring com- 
pany within three months of the original 
due date, the insuring company recognizes 
the placing of this past due account as a 
claim against the policy. This filing action 
is not mandatory,. but is definitely stated 
as being optional. There are types of 
policies under which the filing of past due 
accounts is mandatory, but in this discus- 
sion we are talking about the usual type 
of policy. The second provision relates to 
insolvency of the debtor. When such 
occurs the filing of the account is man- 
datory. The 12 definitions of insolvency in 
the policy include all known forms of legal 
financial difficulty. They are as follows: 


(1) A debtor shall have absconded. 
(2) A sole debtor shall have died. 


(3) A sole debtor shall have been ad- 
judged insane. 

(4) A receiver shall have been appointed 
for a debtor. 

(5) The stock in trade of a debtor shall 
have been sold under the bulk sales act. 


(6) The business of a debtor shall have 
been sold under a writ of attachment or 
execution, or the writ of execution returned 
unsatisfied. 

(7) A debtor shall have made a general 
offer of compromise to his creditors for 
less than his indebtedness. 


(8) Possession shall have been taken 
under a chattel mortgage given by a debtor 
on his stock in trade, 


(9) A debtor’s business shall have been 
assigned to or taken over by a creditors’ 
committee for the sole purpose of liquida- 
tion. 

(10) Possession shall have been taken of 
a debtor’s assets under an assignment or 
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[LOE A-Proponed changes in the 
wording of the “National Automobile 
Warranty” would remove it from the field 
of insurance to that of warranty or guar- 
anty.—The Insurance Commissioner in- 
formed the Attorney General that new 
language had been proposed for the “Na- 
tional Automobile Warranty.” The question 
arose as to whether this new language 
would change the status of the “warranty” 
from that of a contract of insurance to that 
of a warranty or guaranty. 


In a prior opinion (055-109) the Attor- 
ney General discussed this “warranty” 
against defects in materials. He pointed 
out the difficulty in applying it in relation 
to the wide difference in mileage which 
may be placed upon. an automobile by 
different individuals during the warranted 
period. 


In the present opinion he said that we 
are dealing with the wording of this “war- 
ranty” and with the question of whether 
it indemnifies against the element of chance 
as distinguished from the factor of defec- 
tive materials. In the prior opinion it was 
stated: “However . .. the wording in the 
above paragraph, ‘any defect in any war- 
ranted part not resulting solely from wear,’ 
is a recognition of protection against wear 
as a contributing factor in event of failure 
of material. Hence, it is my opinion that 
the ‘warranty’ as changed continues to con- 
stitute a contract of insurance under our 
laws ay 


The newly proposed wording for the 
“warranty” is as follows: 


“National Bonded Cars, Inc., certifies 
that it has inspected the vehicle above de- 
scribed and certifies that in its opinion the 
parts hereinafter specified are not defective 
and are in good working order and condi- 
tion and will require no repairs or replace- 


Attorneys General 


ments for one (1) year from the date of 
purchase. National Bonded Cars, Inc., 
agrees that if its said certification is in 
error, and any defect in any warranted part 
not resulting from wear shall be revealed 
within one (1) year from date of purchase, 
it will protect the retail purchaser of this 
vehicle and holder of this warranty from 
any costs of repairs or replacements which 
may arise on the following specific parts 
subject to the terms and conditions here- 
inafter set forth to the extent of the total 
reasonable price for repairs, replacement 
and labor which became necessary in the 
normal use therein.” 


The Attorney General declared that this 
change in wording would seem to remove 
this “warranty” from the field of indemnity 
to that of warranty or guaranty. Thus, he 
concluded that the “warranty” was not a 
contract of insurance.—O pinion of the Florida 
Attorney General, July 11, 1956. 


NDIANA—Under workmen’s compensa- 

tion insurance the payroll of all ex- 
ecutive officers of municipalities and other 
political subdivisions is subject to a mini- 
mum of $30 per week.—The state examiner 
of the state board of accounts noted that 
many public officials in Indiana, especially 
the members of various boards and com- 
missions, receive only a nominal compen- 
sation for their services. Considering this 
fact, he asked the Attorney General whether 
the payroll of these executives should be 
subject to a minimum of $30 per week 
for purposes of workmen’s compensation 
insurance. 


The Attorney General referred to a prior 
opinion issued April 12, 1955, wherein he 
noted that the workmen’s compensation 
rating bureau is charged with the estab- 
lishment of minimum premiums to be 
charged for workmen’s compensation in- 
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surance. It was there concluded that the 
premium was to be computed on actual 
wages paid subject to the rules promul- 
gated by the workmen’s compensation rat- 
ing bureau. 


in the present opinion he stated that he 
knew of no reason why the former con- 
clusion should not apply to the workmen’s 
compensation insurance premiums for ex- 
ecutive officers of political subdivisions. 
Therefore, he declared that the workmen’s 
compensation insurance premiums on an 
executive officer are to be based on the 
actual average weekly wages paid subject 
to a minimum of $30 per week in accord- 
ance with a ruling of the workmen’s com- 
pensation rating bureau. 


The question of what public officials are 
included within the definition of “executive 
officers” was also considered by the Attor- 
ney General. He stated that it was his 
opinion that the term was intended by the 
legislature to include persons serving the 
governmental subdivision in an executive 
or official capacity as distinguished from 
an “employee” capacity. It was intended to 
extend workmen’s compensation benefits to 
those persons who serve and represent the 
governmental subdivisions.—Opinion of the 
Indiana Attorney General, September 19, 


1956. 


N ICHIGAN—An unlicensed county in- 


surance agents’ association cannot 
act as a clearing house to negotiate and 
complete the sale of insurance to the 
county, nor can it retain part of the com- 
missions thereon.—The auditor general asked 
the Attorney General (1) whether a county 
association of insurance agents could act as 
a clearing house in negotiating and com- 
pleting the sale of insurance to a county 
or county agency and (2) whether it would 
be proper if the association retained a part 
or all of the commissions involved in such 
sales. Both questions were answered in the 
negative. 


Section 513.5, Compiled Laws of Mich- 
igan, 1948, provides in part: “Hereinafter, 
it shall not be lawful for any person to act 
in this state as general, district, state or 
special agent, resident or non-resident 
agent or solicitor, in procuring or receiving 
applications or in any manner directly or 
indirectly to aid in transacting any business 
for or in behalf of any insurer or agent 
authorized to transact business within this 
state, until he shall have procured from the 
commissioner of insurance a license as 
herein provided. Nor shall it be lawful for 
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any such agent or solicitor to reward or 
remunerate any person, partnership or cor- 
poration, other than an agent or solicitor 
licensed hereunder, for procuring or induc- 
ing business in this state, furnishing leads 
or prospects, or in similar manner acting 
indirectly in this state as an agent or 
solicitor without a license... .” 


The Attorney General assumed that the 
association of insurance agents referred to 
above did not, as an association, hold an 
insurance agent’s license. It was his opin- 
ion that although the association’s member- 
ship may be comprised entirely of licensed 
agents, such an association could not 
negotiate the sale of imsurance unless it 
complied with the licensing provisions of 
the Insurance Code of Michigan. 


In answer to the second question, the 
Attorney General stated that his office held 
on May 2, 1955, that in view of the above- 
quoted statute an association of insurance 
agents could not participate in the com- 
missions paid to agents on insurance sold 
to the state.—Opinion of the Michigan Attor- 
ney General, August 15, 1956. 


HIO—The director of the department 

of mental hygiene and correction is 
without authority to purchase insurance 
covering burglary or theft of funds arising 
from the operation of cafeterias established 
pursuant to his order.—The Attorney Gen- 
eral was asked whether the department of 
mental hygiene and correction can expend 
money from the receipts of cafeterias it 
operates in state institutions to pay for an 
insurance policy covering these receipts 
against burglary or theft. The Attorney 
General answered that no such authority 
exists. 


The moneys collected in the operation 
of these cafeterias are public funds and 
must, under the provisions of Section 131.01 
of the Ohio Revised Code, be paid over 
to the treasurer of the state. The Attorney 
General said that the director of the de- 
partment of mental hygiene and correction 
has no authority to expend any of these 
funds except pursuant to appropriations 
duly made by the general assembly. 


He concluded that in the absence of any 
authority granted by statute, the director 
was without authority to purchase a policy 
insuring against burglary or theft of funds 
(in hand or in transit to the state treasury) 
arising from the operation of cafeterias 
established pursuant to his order.—Opinion 
of the Ohio Attorney General, September 12, 
1956. 
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Variable Annuity Writing 
Approved in West Virginia 


The application of the Variable Annuity 
Life Insurance Company to do business in 
West Virginia has been approved by the 
West Virginia Insurance Commissioner. After 
much study on the subject, the Commis- 
sioner declared that the state’s laws author- 
ize the solicitation and sale of variable 
annuities by a licensed life insurer and its 
representatives. 


Comprehensive regulations have been drafted 
by the Commissioner which cover the issu- 
ance of variable annuities. The regulations 
follow, in substance, the principles laid 
down in the Variable Annuities Subcom- 
mittee’s report, which was adopted by the 
National Association of Insurance Commis- 
sioners at its December, 1955 meeting. 


The Commissioner indicated that mem- 
bers of the West Virginia Insurance De- 
partment are convinced that properly sold 
variable annuities have a place in the insur- 
ance industry. People should have the 
opportunity to purchase annuities of this 
nature if they desire to do so, he said. 

The sale of variable annuity contracts 
would be authorized only by licensed life 
insurance agents who have passed a special 
variable annuity examination. This examin- 
ation is now under preparation. At the 
present time it will be given in addition to 
the regular life insurance examination. 

The character and reputation of the offi- 
cials who establish the policy followed by 
the insurer in its operations are among the 
most important considerations in the licens- 
ing of any insurer. The Commissioner 
stated that there was every reason to expect 
the Variable Annuity Life Insurance Com- 
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pany to conduct its business properly in 
West Virginia. 


Nation-Wide Marine Definition 
Amended in Massachusetts 


A recent ruling of the Massachusetts In- 
surance Commissioner amends the nation-wide 
marine definition to include the following: 


“(4) Equipment Dealers Policies, cover- 
ing property consisting principally of mobile 
equipment consisting of binders, reapers, 
tractors, harvestors, harrows, tenders and 
other similar agricultural equipment and 
accessories therefor, construction equipment 
consisting of bulldozers, road scrapers, trac- 
tors, compressors, pneumatic tools and simi- 
lar equipment and accessories therefor; but 
excluding motor vehicles designed for high- 
way use.” 

These policies will exclude coverage of 
monies and securities, improvements and 
betterments of buildings, furniture, fixtures, 
tools and machinery of the insured. 


The insurance of equipment dealers’ stock 
falls within the marine classification under 
the above section when the stock consists of 
equipment and accessories enumerated therein 
and constitutes 75 per cent of the annual 
average values of the dealer’s entire stock. 
Stated another way, the annual average 
values of a dealer’s stock unrelated to the 
principal stock should not exceed more than 
25 per cent of the annual values of his entire 
stock. 


Pennsylvania Directive Issued 


Authorized fire insurers in Pennsylvania 
were directed not to provide coverage under 
Multiple Location Forms to classes of risks 
ineligible under existing rules. 
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Life Insurance Investment 


Life Insurance Investment in Commercial 
Real Estate. Harold Wayne Snider. Richard 
D. Irwin, Inc., Homewood, Illinois. 1956. 
136 pages. $4. 


This book is published for the S. S. 
Huebner Foundation for Insurance Educa- 
tion, University of Pennsylvania. It in- 
cludes a consideration of the following: 
(1) development of life insurance invest- 
ment in commercial real estate; (2) current 
regulation of investment in commercial real 
estate; (3) investment policy of life insurers 
as applied to commercial real estate; (4) 
policy considerations of specific real estate 
investments; (5) acquisition of commercial 
real estate; and (6) lease provisions. 


An analysis was made of 1,231 parcels of 
commercial real estate owned by 20 life 
insurers and acquired at a cost of over 
$800 million. The sample was analyzed to 
determine the manuer in which the parcels 
were acquired, the types of property pur- 
chased and the net rate of return realized. 
Careful attention was given to lease pro- 
visions, especially the nature of the options 
accorded the lessee. 


The discussion of investment philosophies 
is of particular interest. The author states 
that there are two groups of companies— 
those which are guided by the credit phi- 
losophy and those which are wedded to the 
property philosophy. The broad philosophy 
underlying a company’s investment decisions 
dictates the type of property to be acquired 
and the type of provisions to be included in 
the lease. 


The author notes that there are three 
types of express authorization for this type 
of investment which may be found in the 
insurance codes of the various states. The 
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“leeway” type statute (now found in 11 
states) gives to life insurers the right to 
invest in assets not otherwise permitted 
them under their charters or under any 
other section of the general statutes. The 
“seneral authorization” type statute (now 
found in 28 states) authorizes investment 
in real estate for the production of income. 
The “leasing authorization” type statute 
(enacted by ten states) limits the holding 
of investment real estate to that which is 
acquired for leasing or renting. The purpose 
of this limit is to prevent the acquisi- 
tion of real estate for purposes of specula- 
tion. Contrasted with these three definitive 
types are the codes of Alabama, South 
Carolina and Maine, which imply permis- 
sion to invest in commercial real estate by 
the absence of any express prohibition. 


Problems of Proof 


Some Problems of Proof Under the Anglo- 
American System of Litigation. Edmund 
Morris Morgan. Columbia University Press, 
Morningside Heights, New York 27, New 
York. 1956. 207 pages. $3.50. 


This book contains the thirteenth series 
of the James S. Carpentier Lectures spon- 
sored by the Columbia University School of 
Law. This last lecture series, which was 
given by Professor Edmund. Morgan, is 
directed to some procedural rules which 
may interfere with a rational investigation 
of questions of fact. 


The development of pleading and the 
relation of pleading to the preparation for 
trial is discussed. The author notes that the 
pleadings should clearly define the dispute. 
He states that the theory of our adversary 
system may be the best system we can 
devise, but it seldom fits the facts in modern 
litigation. “If it were to operate perfectly, 
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both parties would have the same oppor- 
tunities and capacities for investigation, 
including the resources to finance them, 
equal good or bad fortuné with reference to 
availability of witnesses and preservation of 
evidence, and equal persuasive skill in the 
presentation of evidence and argument.” 
Rarely is there even approximate equality 
in these matters, and there is no practical 
method of providing it. However, he said 
that there can be no doubt that the system 
should enable each litigant in advance to 
know the exact area of dispute and to have 
access to all available data so that he may 
be aware in just what particulars there is 
disagreement. 


Professor Morgan states that judicial no- 
tice may be a dangerous device in the hands 
of a judge who is opinionated or conceited 
or who inadvertently assumes the nonexist- 
ence of pertinent data. “Generally speaking, 
the judicial decisions do not show an ap- 
preciation of these dangers or indeed a 
realization of the harm that may be done 
by assuming the indisputability of the dis- 
putable or the accuracy of a source of in- 
formation which may be open to question. 
Indeed, some courts of last resort have, or 
seem to have, assumed that knowledge of 
the segment of human experience known to 
their respective judges constitutes all that 
can be known about human experience in 
general.” 


The author notes that both the American 
Law Institute and the proposed Uniform 
Rules of Evidence set up safeguards “(a) 
by requiring that the party requesting judi- 
cial notice furnish the judge sufficient infor- 
mation and give each adverse party notice 
necessary to enable him to meet the re- 
quest; (b) by providing that the judge shall 
decline to take judicial notice of a matter 
unless it clearly is indisputable; (c) by 
directing the judge, where the fact would 
in the absence of judicial notice be deter- 
mined by the trier of fact, to direct the 
jury to find the matter as judicially noticed, 
or, in a nonjury case, to include in the 
record of the trial a statement of the matter 
so noticed; (d) by making it mandatory 
that the judge inform the parties of the 
tenor of any matter to be judicially noticed 
by him and afford each of them reasonable 
opportunity to present to him information 
relevant to the propriety of taking such 
judicial notice or to the tenor of the matter 
to be noticed; and (e) by allowing both 
the trial judge in proceedings subsequent 
to trial and the reviewing court to take 
judicial notice, but requiring in such event 
that the parties be afforded reasonable op- 
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portunity to present information relevant 
to the propriety of taking such judicial 
notice and to the tenor of the matter to 
be noticed.” With such safeguards, he 
states that the courts may be liberal in the 
use of judicial notice. 


The functions of judge and jury are dealt 
with. Professor Morgan declares that the 
usual instruction in civil cases conveys no 
intelligible ideas to the jury. He says that 
in the administration of trial by jury we 
deprive jurors of the judges’ assistance in 
situations where it is most needed. 


The author believes that there is no single 
theory or principle which will lend any 
element of consistency to the decisions 
governing hearsay and its exceptions. The 
whole subject needs reconsideration. He 
notes that the Uniform Law Commissioners 
have issued a proposed set of rules, which 
have been approved by the American Bar 
Association and the American Law Insti- 
tute, that do much toward making the rule 
and its exceptions more nearly effective as 
a means for a practical solution of ques- 
tions of fact. In the early years the reasons 
given for the rule were the lack of an oath 
and the lack of an opportunity to cross- 
examine the person making the hearsay 
statement. Modern decisions shift the em- 
phasis from protection of the adversary to 
protection of jurors against 
testimony. 


misleading 


Aid for Insurance Men 
Coverages Applicable. Roy C. McCormick. 


The Rough Notes Company, Inc., 1142 
North Meridian Street, Indianapolis 6, In- 
diana. Ejighth edition, 1956. 112 pages. 
$2.50. 


This new edition of Coverages Applicable 
has been completely rewritten and enlarged. 
It covers almost every known kind of risk, 
showing their insurable hazards and the 
forms of insurance to cover them, and giv- 
ing a clear, concise description of each. In 
addition, it shows the term (and other) rate 
credits where possible, and it covers all oi 
the “package,” comprehensive and multiple- 
line policies. 


The book has many practical uses for 
agents, brokers, fieldmen, buyers, company 
executives and employees. It is an excellent 
guidebook for an agent or broker to use 
when showing a prospect all his insurable 
hazards and when making insurance sur- 
veys. The paragraphs in the book may be 
used to describe the insurance carried or 
recommended in the surveys. It is a check 
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list for use in showing agents the many 
forms of insurance which can be sold a risk. 


American Law Packaged 


1955 Annual Survey of American Law. New 
York University School of Law, Arthur T. 
Vanderbilt Hall, Washington Square, New 
York, New York. 1956. 803 pages. 


This yearly survey covering all phases of 
American law contains the pith and sub- 
stance of thousands of court decisions, pe- 
riodical articles and other legal publications, 
concentrated into less than 50 articles pre- 
pared by the faculty of the New York 
University School of Law and guest con- 
tributors. 


This volume is divided into six parts: 
Public Law in General; Public Law—Gov- 
ernment Regulation and Taxation; Commer- 
cial Law, Torts and Family Law; Property 
and Procedure; Legal Philosophy and Re- 
form; and Legal Literature. 


Small Profit-Sharing Programs 


Profit Sharing for Small Business. J. J. 
Jehring. Profit Sharing Research Foundation, 
1718 Sherman Avenue, Evanston, Illinois. 
1955. 53 pages. $1. 

This booklet was designed to be helpful 
to the owners of small companies who would 
like to consider the possibilities of gaining 
some of the benefits which result from in- 
stalling successful profit-sharing plans. The 
employer will be able to easily find informa- 
tion that will help him to answer questions 
about installing a profit-sharing plan. The 
study is based on information gathered from 
78 small businesses which have been prac- 
ticing virious forms of profit sharing for 
a number of years. It contains a sample 
profit-sharing plan, formulas from 21 suc- 
cessful plans and a special check list against 
which deferred profit-sharing plans may be 
checked. 


ARTICLES 


Articles of 
legal publications 


interest in other 


Breach of the Duty of Care . .. In 
negligence law, duty is a notional pattern of 
conduct that a person must not produce 
certain kinds of harm carelessly. It fol- 
lows that the breach of duty is the produc- 
tion of any such harm carelessly. Conduct, 
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without reference to its 
circumstances or the result, is purely an 
act or an omission. Carelessness has a 
double aspect: The behavior must fall short 
of the standard set by law and measured 
by that of the “reasonable man.”’ The other 
aspect is that the conduct has to be careless 
in regard to the plaintiff. A breach of duty 
is not complete until the careless conduct 
inflicts some harm, which must have been 
caused by the defendant’s conduct. 


The author, a lecturer in law at the 
University of Cambridge, maintains that it 
is high time that we escaped from the 
shackles of verbal forms and merely ask 
four questions: Is the careless infliction rec- 
ognized by the law as remediable? Did the 
defendant’s conduct fall short of the ideal 
behavior of a reasonable man? Would a 
reasonable man have foreseen the harm 
sustained? Was it the defendant’s conduct 
that caused the harm sustained by the 
plaintiff? If so, one can proceed to discuss 
the extent of the harm that has to be taken 
into account for the purpose of assessing 
compensation.—Dias, “The Breach Problem 
and the Duty of Care,” Tulane Law Review, 
April, 1956. 


Taxation of Insurance Taxing in- 
surance to the estate of the insured under 
the premiurn-payment test does not involve 
a direct tax upon the proceeds of the insur- 
ance, which is unconstitutional because it 
is unapportioned. The tax is an indirect 
tax upon the transfer of that portion of the 
insurance purchased by the premiums paid 
by the insured. But even though the tax 
is an indirect tax upon an inter-vivos trans- 
fer, that does not necessarily mean that it 
is constitutional. It can still be argued that 
the taxation of this type of transfer under 
the estate tax is so arbitrary and capricious 
that it violates due process; to single out 
life insurance for different treatment by 
taxing it to the estate. of the insured under 
the premiurn-payment test is so unfair that 
it violates due process. 


when considered 


If the taxation of insurance under the 
premium-payment test, or some equivalent 
rule, is unconstitutional, then the decisions 
of the Supreme Court to the effect that an 
inter-vivos transfer may be taxed under the 
estate tax where this is reasonably neces- 
sary to prevent avoidance of the tax are 
completely meaningless. The author is a 
law professor at Duke University.—Lown- 
des, “The Constitutional Basis for Taxing 
Life Insurance Under the Federal Estate 
Tax,” University of Pittsburgh Law Review, 
Spring. 1956. 
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Supreme Court Docket 
Contains Many Insurance Cases 


The United States Supreme Court opened 
its 1956 term on October 1. Included in 
the Court’s docket are several negligence 
actions and suits to recover policy proceeds. 
A brief summary of a few of these cases 
(which are up on certiorari) follows: 

Kansas City Life Insurance Company v. 
Moulden. (Docket No. 221.) The Tenth 
Circuit affirmed a judgment holding the 
insurer liable on a life policy issued to the 
insured, who died on December 11, 1949. 
The question of whether the insured’s death 
occurred within the policy’s grace period 
turned upon what date constituted the 
policy’s effective date. On October 27, 
1948, the policy had been approved and 
issued in the insurer’s home office in Mis- 
souri. On November 11, 1948, the policy 
was delivered to the insured in Colorado. 
The lower court held that the date of de- 
livery was the effective date. The insurer 
contends that the insurance contract was 
completed in Missouri and, thus, should 
have been interpreted by Missouri law 
and not by that of Colorado. 

Imperial Oil Limited v. Drlik. (Docket 
No. 357.) The plaintiff recovered damages 
against a shipowner for injuries sustained 
while he was working for an independent 
contractor. It was held that the negligence 
of one of the shipowner’s employees caused 
the plaintiff's injuries. The shipowner con- 
tends that in a negligence action in admiralty 
brought by a shore employee of an inde- 
pendent contractor against a shipowner, 
assumption of risk is a complete defense. 


Church v. Ingersoll... (Docket No. 330.) 
The defendants were absolved of liability 
for the negligent acts of their agent on the 
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ground that the agent, at the time of the 
injury complained of, was not acting within 
the scope of his employment. The plaintiffs 
were injured when their automobile collided 
with a truck driven and owned by the 
defendants’ agent. He was returning from 
work on a Sunday morning, which was not 
normally a working day for him. The plain- 
tiffs argue that the lower court should have 
applied the “special errand” rule. 

Gibson v. Phillips Petroleum Company. 
(Docket No. 339.) The plaintiff alleged that 
the defendant failed to provide him with a 
safe place to work and failed to warn him 
of an unsafe condition. The Fifth Circuit 
held that the plaintiff was guilty of con- 
tributory negligence as a matter of law. 
The plaintiff contends that the court below 
(in regard to the holding of contributory 
negligence) failed to follow the applicable 
local law as required in cases based upon 
diversity of citizenship. 

Compania de Vapores Insco., S. A. et al. v. 
Missouri Pacific Ratlroad Company et al. 
(Docket No. 344.) A windstorm damaged 
150 automobiles which were being stored 
“on free time” in the carrier’s warehouses. 
The automobiles were shipped on bills of 
lading exempting carriers from liability for 
damage caused by an “act of God.” The 
plaintiffs state that a common carrier does 
not exercise the required degree of care by 
providing warehouses which fail in a squall 
that was severe but of no greater intensity 
than had been experienced theretofore in 
the neighborhood. 


Predict Social Security Won't 
Retard Life Insurance Growth 


The prediction that social security will 
not retard the growth of voluntary life 
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PERSONS AND EVENTS — 


The American Management Associa- 
tion’s training program for insurance 
management executives will include 32 
orientation and workshop seminars and 
three conferences during the 1956-1957 
fiscal year. The first conference will be 
held November 14-16 at The Palmer 
House, Chicago. It will highlight the 
sinking of the Andrea Doria as part of 
a review of ocean marine coverages. 

The appointment of Donald A. Baker 
as executive director of the General 
Agents and Managers Conference of the 
National Association of Life Underwriters 
has been announced by Judd C. Benson, 
chairman of the conference. 


Robert E. Battles has been elected 
president of the National Association of 
Insurance Agents. He succeeds Ken- 
neth Ross. 


The Health Insurance Association of 
America’s first annual forum on individ- 
ual health insurance has been scheduled 
for November 12 and 13 in Dallas, Texas. 
Among the topics to be covered will be 
substandard insurance, brokerage busi- 
ness, major medical, and claim problems. 

A Products Liability Institute will be 
presented by the University of Tennes- 
see College of Law and the Knoxville 
Bar Association. It will be held at the 
law college in Knoxville, Tennessee, on 
November 2. The institute is open to 
all lawyers and insurance company repre- 
sentatives. There is no registration fee. 





The University of California will hold 
an “Estate Planners Day” on November 
8 in San Francisco. Topics to be cov- 
ered include (1) partnership agreements 
and partnership problems; (2) problems 


insurance was made by Eugene M. Thore, 
general counsel of the Life Insurance Asso- 
ciation of America, in addressing the annual 
convention of the National Association of 
Life Underwriters. 


and. will 


” 


“Voluntary insurance is still 
continue to be the keystone of security, 
Mr. Thore said. “Social Security will not 
supplant it, for Social Security is not insur- 
ance. It is not savings. It is not property. 
It is an involuntary social device with many 
inherent limitations.” 


The speaker stated that from the begin- 
ning of the social security system the life 
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of the sole proprietor; (3) use of stock 
purchase and stock redemption agree- 
ments; (4) deferred compensation plans. 
The registration fee is $7. Further in- 
formation may be obtained from Uni- 
versity of California Extension, Berkeley 
4, California, or from Edward E. Keller, 
Ticket Chairman, 38 Sansome Street, 
San Francisco 4, California. 

John M. Forest and Paul M. Klein 
have been appointed to the board of 
directors of the International Association 
of Accident and Health Underwriters. 





The newly elected president of the Na- 
tional Association of Life Underwriters 
is A. Jack Nussbaum. Winner of the 
John Newton Russell Memorial Award 


for 1956 is Griffin M. Lovelace. 


The twelfth annual meeting of the Na- 
tional Association of Independent In- 
surers will be held October 29-31 at the 
Hotel Commodore, New York. It will 
feature a symposium on indemnification 
of unsatisfied automobile accident claims. 

The National Association of Mutual 
Insurance Agents will hold its annual 
convention October 22-24 at the Shore- 
ham Hotel, Washington, D. C. Felix 
Morley will speak on “Democracy vs. 
Federalism.” 


Louie Miller, Jr., has heen named West 
Virginia Insurance Commissioner. He 
succeeds Thomas J. Gillooly, who re- 
signed to become associate counsel for 
the American Life Convention in Chicago. 


Frank J. Meistrell has been sworn in 
as the new flood insurance commissioner. 
He has been a leading figure in creating 
the recently adopted flood insurance 
legislation. 


insurance business has followed a construc- 
tive attitude toward it. He declared that 
such criticisms of social security legislative 
proposals as the life insurance business has 
offered have been limited to those which 
would overexpand benefits and thus violate 
a “basic floor of protection” concept, and 
limited to those which would add disability 
benefits or health insurance. 


Efforts to further liberalize social se- 
curity benefits can be expected in the future, 
he continued. There will be pressure for 
temporary disability benefits as well as total 
permanent disability benefits for all covered 
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It can also 
be expected that there will be pressure for 
full benefits for all women commencing at 
age 62. These proposals, he explained, 
would involve increases in the social security 
tax which individuals as well as employers 
must pay. “This tax factor is so important 
politically that I do not anticipate proposals 
for early retirement of men with full bene- 
fits will get very far,” he said. 


individuals, regardless of age. 


Mr. Thore noted that a realistic approach 
to new benefit proposals would be based 
on a policy of conservative appraisal and 
vigorous attack on legislation that violates 
the principles advocated by the insurance 
business, 


“This approach means that we would be 
calm and objective in evaluating the system 
and legislation affecting it; that we would 
continue to pursue constructive legisla- 
tive policy in the future—the only truly 
effective policy; and that we would devote 
more time and attention to furthering the 
growth of voluntary insurance and adapting 
it to the rapidly changing conditions of our 
time.” 


Mr. Thore outlined the advantages of a 
constructive and conservative approach to- 
wards social security proposals. He pointed 
out that as a result of this fundamental 
policy (1) social security is on a self- 
supporting and contributory basis, (2) 
the floor-of-protection principle has largely 
been maintained, (3) the wage-base level 
on which social security taxes are levied 
has not risen unduly and (4) the benefit 
payment increment in the original version 
of the social security act by which benefits 
increased in accordance with years of 
coverage has been eliminated. 


Report of Attorney General 
of the United States 


Herbert Brownell, Jr., Attorney General 
of the United States, recently submitted his 
report to the Judicial Conference of the 
United States. The report follows in part: 


Delay in litigation continues to be the 
primary problem in the adtainistration of 
justice in most of our federal and state 
courts. We seek a solution to this problem 
which will wipe out the law’s delays with- 
out sacrifice of fundamental rights. 


There are no pat or easy answers to this 
problem. Recent experiments in some dis- 
tricts for modernizing judicial machinery and 
administration have paid handsome divi- 
dends. One case involving the Federal 
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District Court for the Southern District of 
New York—our largest and most congested 
court—will illustrate the point. 


In the fall of 1955 a committee of federal 
district judges took over control of the cal- 
endar. The jury and nonjury parts were 
placed in charge of two of the judges. These 
judges required attorneys in every case to 
appear and discuss these cases informally. 

In this frame of judicial interest, guid- 
ance and supervision, hundreds of cases 
that should have been settled were settled. If 
a case was not ready for trial, it was removed 
from the calendar. Those ready for trial 
were shifted to the ready day calendars, and 
the attorneys instructed to be prepared to 
try them at short notice. 


The first call of the entire calendar was 
completed by the end of January. In the 
next two months there was a second call 
of cases adjourned for various reasons. By 
the end of April, 1956, this system of special 
calendars produced the most amazing re- 
sults. In a: period of merely seven months, 
a calendar load of 5,772 cases had been 
reduced to 2,384, or a reduction of 60 per 
cent, and further reductions are anticipated 
in. the future. However, even with their 
present load, and working very hard as all 
our federal judges do—harder than is good 
for their health and the adequate consider- 
ation of matters—it is not possible for them 
to handle the increasing load of incoming 
cases unless Congress authorizes the ap- 
pointment of additional judges. 


That the fault for these delays does not 
lie with our judges is demonstrated by 
statistics. These show, not a decrease in 
output by judges, but an increase in litiga- 
tion that completely outpaces the number 
of judges available to cope with it. 


Thus between 1941 and 1956, the number 
of cases filed annually increased 62.2 per 
cent, whereas the number of district judges 
increased only 26.9 per cent. In that period 
the district judges increased the average 
number of civil cases terminated annually 
per judgeship 38.8 per cent, and increased 
the average number of private cases ter- 
minated annually per judgeship 44.5 per 
cent. But even these marked increases in 
disposition of cases fell far short of what 
was required to handle the burden of in- 
creased civil litigation. 


We know that relief will not come from 
any reduction in the population. The con- 
trary is the case. As Judge Biggs aptly 
declared: “The population is not expanding, 
it’s exploding.” In addition, our expanding 
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economy, tremendous increases in automo- 
bile and air travel, and many other factors 
are bound to be productive of mounting 
litigation. 

You have requested, and I have strongly 
supported, your plea for more judges. Fa- 
vorable action in both the Senate and House 
last year on the omnibus judgeship bills 
almost assures favorable action early in the 
next Congress. But when we get down to 
it, this is merely an emergency stop-gap 
measure, It does not suffice for our fast- 
growing country. We must set our sights 
on the long-range problem of an effective 
and adequate system of justice in the fed- 
eral courts. If we are not to be bogged 
down in the future we must be ready with 
something more than patchwork plans now, 
where it is always too little, too late. 

What we need, in my opinion, if we are 
to avoid a real crisis in the federal court 
system, is a comprehensive study and report 
of our anticipated needs at least for the 
next ten to 20 years. 


When Congress is fully apprised of the 
facts, it will not be reluctant to act. Give 
the Congress documentary proof of the 
people’s needs in the federal courts and it 
will not fail to respond to them. And when 
the people learn in detail what the crying 
needs of the federal judiciary are, it will go 
all-out to support worthy measures enacted 
by Congress to help the courts discharge 
their public responsibility. 

With these objectives in mind, during 
May of this year I invited to Washington 
leaders of the bench and bar to discuss the 
problem of court congestion and delay in 
litigation, and to plan its solution. Repre- 
sentatives of state and local bar associa- 
tions, and other organizations from all over 
the country participated actively in this con- 
ference. It fulfilled our highest expecta- 
tions. I think a course has been charted 


CREDIT INSURANCE 


| 
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deed of trust executed by the debtor for 
the benefit of his creditors. 


(11) A voluntary or involuntary proceed- 
ing shall have been instituted to adjudge 
a debtor bankrupt. 

(12) A proceeding for an arrangement of 
the debts of a debtor shall have been in- 
stituted in a court of bankruptcy. 


This discussion has endeavored to treat 
the subject of proven losses under a credit 
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which will materially help provide the ma- 
chinery to bring about needed reforms. 


A steering committee, chaired by Judge 
Herbert F. Goodrich, of the Court of Ap- 
peals for the Third Circuit, rendered a 
report which represented the conclusions 
reached by the conference. 


It was decided that the conference would 
not undertake research but would serve 
solely in an advisory capacity. It will en- 
courage, on a nation-wide basis, programs 
to help eliminate delays in the trial and 
decision of cases. It plans to coordinate, to 
the extent possible, by voluntary action, the 
various activities being undertaken by many 
organizations, groups and individuals in this 
field. In the forthcoming year the principal 
function of the conference will be to receive 
and correlate information, and to discuss 
and report on various projects designed to 
improve the administration of justice. 


New Code Proposed for Alaska 


A new Alaska insurance code has been 
proposed. According to Insurance Com- 
missioner Ross P. Duncan, it includes a 
provision limiting the amount of the coun- 
tersignature fee now exacted under the 
present “5 percenter” law. Although the 
proposed code still retains the 5 per cent 
of premium countersignature requirement 
on policies issued by nonresident brokers 
or agents, it fixes a maximum countersigna- 
ture fee per policy of $50 and a minimum 
of $1. 

The proposed code further states that 
where the licensed nonresident broker, 
agent or insurer desires the resident agent 
to render additional services during the 
policy’s term, additional compensation shall 
be a matter of private contract. Other pro- 
posed amendments involve regulation of 
rates, solvency of insurers, surplus lines and 
license fees. 


Continued from page 668 


insurance policy in an explanatory fashion. 
A full interpretation would involve the 
quoting of the entire policy. The points 
raised here, however, represent the usual 
explanation to policyholders, and it provides 
the basis for their operation under a credit 
insurance policy. Specific advice should be 
sought from the credit insurance company 
itself, or from one of its representatives. 


[The End] 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Jury to Determine Liability 
of Apartment House Owner 


A child was struck by a falling ash can 
while assisting a janitor to hoist it. The 
liability of the apartment house owner for 
the injuries sustained was for a jury to 
determine. New York. 


The plaintiff, a 13-year-old boy, was seri- 
ously injured when a can of ashes fell on 
him from a hoist. Evidence was introduced 
to the effect that the janitor of the apart- 
ment building had asked the plaintiff and 
his twin brother for their assistance in hoist- 
ing loaded ash cans from the cellar of the 
building to the sidewalk. An action was 
brought against the owner of the building 
and against the janitor. The trial court 
granted the owner’s motion to dismiss the 
complaint upon the grounds that there was 
no proof (1) that more than one person was 
required to operate the hoist, (2) that there 
was any express or implied authority for 
the janitor to request assistance from others 
and (3) that the owner acquiesced in any 
course of conduct practiced by the janitor 
who customarily removed the ashes. 

The appellate court affirmed the decision 
upon the basis that there was no proof that 
the janitor was authorized to use the assist- 
ance of anyone else, or that such authority 
might be implied from the duties to be 


Negligence 


performed. The plaintiff appealed, contend- 
ing that there was proof of actionable negli- 
gence on the part of the apartment house 
owner and freedom from contributory neg- 
ligence on the part of the plaintiff. 


The state supreme court reversed the 
appellate court and granted a new trial. 
The court declared that it was for a jury to 
determine whether the apartment house 
owner was liable for the plaintiff’s injuries. 
It said that a jury would be justified in 
finding that the nature of the work (hoisting 
ash cans from the basement to the street) 
required assistance, and that in failing to 
supply such assistance, the owner authorized 
the janitor to seek the aid of neighborhood 
boys. Also, the jury could properly find 
that the owner knew, or should have known, 
of the janitor’s long-standing practice of 
seeking boys to aid him in the performance 
of his duties—Simon et al. v. Ora Realty 
Corporation. New York Court of Appeals. 
June 8, 1956. 5 Necticence Cases (2d) 
1338. 


Res Ipsa Loquitur Inapplicable 
to Exploding Bottle Case 


The plaintiff was injured when a cola 
bottle exploded. The res ipsa loquitur 
doctrine was not applicable in an action 
against the bottler because there was no 
proof that the bottle had not been mis- 
handled after it left the bottler’s posses- 
sion. West Virginia. 


The plaintiff had purchased ten bottles of 
cola and was waiting at a check-out counter 
of a grocery store when one of the bottles 
exploded. Plaintiff sustained an eye injury 
and brought an action for damages against 
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the cola. bottler. The complaint alleged that 
the bottler negligently failed to discover the 
defective bottle, and that it was the bottler’s 
duty to use due and proper care in the 
inspection of bottles and to deliver them in 
good condition. One of the lower court’s 
instructions gave the jury the right to draw 
an inference of negligence from the bursting 
of the bottle. Judgment was awarded to the 
plaintiff, and the bottler appealed. 

The state supreme court reversed the 
judgment and awarded a new trial. The 
court said that the plaintiff’s evidence failed 
to establish that the bottler was negligent 
in its manner of inspecting bottles. It noted 
that the above instruction (permitting an 
inference of negligence from the fact that 
the bottle exploded) embraced the res ipsa 
loquitur doctrine. This doctrine was held 
not to apply as there was no proof that the 
bottle had not been mishandled after it left 
the bottler’s possession. There was no evi- 
dence as to how long the bottle had been 
in the particular store. Five of the store’s 
employees had access to the bottles, and 
none of these employees testified as to the 
handling of the cases of bottles. A boy who 
was employed to clean the premises might 
have had occasion to restack the bottles. 
He also did not testify as to whether he had 
moved the bottles. 

The court did not decide whether the res 
ipsa loquitur doctrine would have been appli- 
cable if the plaintiff had shown that no 
intervening cause was responsible for the 
botile’s bursting. —Keffer v. Logan Coca-Cola 
Bottling Works, Inc. West Virginia Supreme 
Court of Appeals. June 19, 1956. 6 NeEctt- 
GENCE Cases (2d) 9. 


intervening Cause Doctrine 
Analyzed by Court 


It was not error for the trial court to 
refuse to give an instruction on the 
intervening cause doctrine when the in- 
struction did not consider the element of 
foreseeability of injury. Washington. 


The plaintiff, an independent contractor, 
and his crew were loading logs into railroad 
cars which were furnished by the defendant 
railway company. The plaintiff climbed into 
a gondola-type railroad car for the purpose 
of disengaging the rigging that had been 
used in loading the logs. After the rigging 
was pulled away, a log moved a few inches. 
The plaintiff thought it might roll and pin 
him against the side of the car. Thus, he 
hastily climbed on the end gate of the car 
in an effort to reach a position of safety. 
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The gate, which was made of heavy tim- 
bers, fell outward toward the ground. The 
plaintiff was pinned under the gate, and he 
suffered severe injuries to his left leg. He 
brought an action for damages against the 
railway. It was alleged that the railroad car 
was in a defective condition because of the 
absence of certain bolts required to hold 
the end gate securely in position. The rail- 
way asked the court to give the following 
instruction: 

“T instruct you that if you find that 
before the accident the plaintiff placed a 
log in the car so that bolts would no longer 
fit between the car and the end gate and 
that the log occupied the space that should 
be occupied by the end gate if it were in 
its proper place, than the failure of the 
defendant, if any, to place bolts in the end 
gate would no longer be a proximate cause 
of the gate falling, and your verdict should 
be for the defendant.” 


The court refused to give this instruction, 
and judgment was entered for the plaintiff, 
The railway appealed, contending that the 
court erred in refusing to give the instruction. 


Held: Judgment affirmed for the plaintiff. 
The state supreme court noted that the 
rejected instruction was obviously empha- 
sizing the doctrine of independent intervening 
acts or force as a superseding cause. The 
railway contended that it was not liable 
because it was the plaintiff and his crew 
who bumped the end gate and brought 
about the railroad car’s dangerous con- 
dition. The court said that the instruction 
did not take into account the element of 
foreseeability of injury and, thus, was not 
proper. Reference was made to Swanson v. 
Gilpin, 25 Wash. (2d) 147, 169 Pac. (2d) 
356, which quoted from 38 American Juris- 
prudence 726, Section 70: “The intervention 
of independent intervening causes will not 
break causal connection if the intervention 
of such forces was itself probable or fore- 
seeable.” The instruction was properly 
refused.—Orloske et al. v. Northern Pacific 
Railway Company. Washington Supreme 
Court. April 26, 1956. 6 NecLiceNce CASES 
(2d) 46. 


Short Short: Eighth Circuit 


The plaintiff, a minor, was injured by scald- 
ing water from a vaporizer. He was not en- 
titled to rely upon the res ipsa loquitur doctrine 
to establish the negligent manufacturing of 
the product.—Wallace et al. v. Knapp-Mon- 


arch Company. _ United States Court of 
Appeals for the Eighth Circuit. June 26, 
1956. 5 Neciicence Cases (2d) 1322. 
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Summaries of Selected 
Decisions Recently Reported 
by CCH LIFE INSURANCE 
REPORTS 





Beneficiary’s Burden to Prove 
Alleged Gift Transaction 


Where the insured assigned his policy to 
a debtor in accordance with policy pro- 
visions, the burden was upon the bene- 
ficiary to establish an alleged prior gift 
transaction. Seventh Circuit. 


The insured’s life policy designated his 
wife as beneficiary. It provided in part: 
“No assignment of this Policy shall be bind- 
ing upon the Company unless filed in dupli- 
cate at the Home Offfice, one to be retained 
by the Company and the other to be re- 
turned. The insured, subject to the 
rights of any Assignee, may surrender, assign 
or pledge this Policy and receive any loan 
or nonfeiture value or benefit or agree with 
the Company to any change in or amend- 
ment to this Policy, without the consent 
or joinder of any Beneficiary.” 


The insured’s wife saw the policy for the 
first time when her husband handed it to 
her at their home. (The wife’s testimony 
as to what was said was excluded from 
evidence.) She placed the policy in a box 
in which she kept her personal possessions. 
The policy remained there until after her 
husband died. 


Prior to his death the insured became 
indebted to a bank on some promissory 
notes. The insured executed in duplicate an 
assignment of the policy to the bank for the 
purpose of securing the indebtedness, Both 
copies were sent to the insured’s insurer. 
After the insured’s death the insurer filed 
an interpleader action, naming as defend- 
ants the insured’s widow and the bank. The 
lower court held that the amount of the in- 
sured’s indebtedness to the bank should 
come out of the policy proceeds, and the 
remainder should go to his widow. The 
widow brought an appeal. 


Held: Judgment affirmed for the bank. 
The widow claimed that where there is un- 
contradicted evidence of a voluntary delivery 
of a policy by an insured to his wife with- 
out other explanation, and the retention of 
it by her, there is a presumption that the 
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transaction was a gift. She also argued that 
the lower court erred in excluding her 
testimony as to the conversation that took 
place with her husband when he handed 
her the policy. 


The court said there was sufficient evi- 
dence that the insured knew that he could 
not assign the policy to a debtor if he had 
already assigned it to his wife. This would 
indicate that it was not his intent to make a 
gift of the policy to his wife, but merely to 
provide for her welfare in case of his death. 
The court refuted the contention 
that the facts warranted a presumption that 
the transaction was a gift. 


widow’s 


In regard to the excluded testimony, the 
court stated that either with or without it 
there was no proof that the insured intended 
to divest himself of title to the policy when 
he handed it to his wife. If the insured 
had previously intended to make a gift of 
the policy, then assigning the policy to the 
bank was a fraudulent act. The court noted 
that none of the parties in the case made 
a charge of fraud against the insured.— 
Franklin Life Insurance Company v. Falking- 
ham, Citizens National Bank of Waco. United 
States Court of Appeals for the Seventh 
Circuit. January 24, 1956. 2 Lire CAsEs 
(2d) 979, 


Accidental Injury Aggravated 
by Pre-Existing Disease 


The fact that the disability would not 
have occurred without the contributing 
effect of a pre-existing disease did not 
affect coverage under the disability clause 
of an accident and sickness policy. 
Arkansas. 


The insured’s accident and sickness policy 
provided 12 montl\s of benefits for disability 
“resulting solely from bodily injuries effected 
directly and independently of all other causes 
through accidental means.” The insured 
accidentally stepped on a roofing tack. 
Gangrene developed despite medical atten- 
tion, and the afflicted leg had to be ampu- 
tated below the knee. The insurer denied 
coverage on the basis that the insured, a 
woman’ past 60, suffered from arteriosclerosis, 
without which the wound would not have 
become gangrenous. The insured brought 
an action under the disability clause of her 
policy, and the lower court awarded her 
judgment, The insurer appealed. 


The state supreme court affirmed the 
judgment for the insured. It said that in 
construing language like that appearing in 
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this policy, the court has uniformly held that 
the injury is covered if the accident pre- 
cipitates the disability, even though the con- 
dition would not have occurred without the 
contributing effect of a pre-existing disease. 
(See Fidelity & Casualty Company v. Meyer, 
106 Ark. 91, 152 S. W. (2d) 995.) 


lhe court disposed of several arguments 
made by the insurer. 
the insured could 
clause allowing somewhat 


One of these was that 
only under a 
benefits 
The 
court held that the wording of each clause 
was sufficiently comprehensive to cover the 
present claim 


recover 
smaller 
for confinement resulting from illness. 


The insured had the right 
clause which gave her the 
The insurer’s contention that 


to choose the 
most coverage 
its liability 
nity 


was limited to specific indem- 
for the insured’s loss of one foot was 
also rejected. The court said that the latter 
contention constituted an affirmative defense 
that was waived by the insurer’s failure to 
plead it.—Fidelity Reserve Insurance Com- 
pany v. English. Arkansas Supreme Court. 
April 9, 1956. 2 Lire Cases (2d) 996. 


Survivorship 


The following two cases involve consider- 
ations of survivorship. 


gf Pree NINTH CIRCUIT recently enter- 


tained a suit involving the following facts: 
The insured and his beneficiary were killed 
in an automobile accident. The insured’s 
administratrix and the beneficiary’s admin- 
istrator asserted that their intestate died 
last. Confronted with two claims, the in- 
surer filed an interpleader action. The trial 
court found that the beneficiary died first 
and the insured last. Thus, it held that the 
insured’s administratrix was entitled to the 
policies’ proceeds. The beneficiary’s admin- 
istrator appealed, contending that he was 
chevied around by one continuance of the 
trial and by a later reopening of the case 
—all beyond the limits of judicial discretion. 
He also contended that the trial court’s 
findings were clearly erroneous. 


The appellate court affirmed the judg- 
ment. It held that the trial judge was with- 
in the proper limits of judicial discretion 
(1) when he chose to exclude documentary 
evidence presented by the insured’s admin- 
istratrix in order to give her an opportunity 
to find live witnesses and (2) when he re- 
opened the trial to allow the imsured’s 
administratrix to present the deposition of 
a witness whom she had not been able to 
locate. On the basis of this deposition the 
judge’s finding of simultaneous death was 
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changed to a finding that the insured sur- 
vived the beneficiary. The appellate court 
noted that even if the trial judge’s findings 
found to be erroneous and the evi- 
dence was found to be insufficient to sup- 
port a verdict other than that of simultaneous 
death, the Uniform Simultaneous Death 
Act would attach the same legal consequences 
to such a finding as resulted from the 
revised finding for the insured’s administra- 
trix. However, the trial court’s conclusion 
on the facts was not found to be clearly 
erroneous.—Hahn, Admr. v. Padre, Admrx. 
United States Court of Appeals for the 
Ninth Circuit. July 2, 1956. 2 Lire CAses 
(2d) 977. 


were 


N ANOTHER CASE the insured was 

also found to have survived the bene- 
ficiary. The beneficiary was held to have 
acquired no vested interest in the policies 
even though the premiums were paid from 
community funds, 


The facts of the case were as follows: 
The insured and his wife were accidentally 
killed as a result of an automobile collision. 
The insured survived his wife by a period 
of 15 to 30 minutes. He had three policies 
on his life at the time of his death. Two of 
the policies, a group accident policy and an 
ordinary life policy, were payable to his 
wife if she survived. If she did not survive, 
the two policies were payable to the estate 
of the insured. The third policy, which was 
a group life, was payable to his wife as 
beneficiary. It provided for certain modes 
of settlement in the event she did not sur- 
vive. Part or all the premiums of the poli- 
cies were paid out of community property 
funds. No children were born of the mar- 
riage, but both decedents had children by 
former marriages. 


The court of appeals held that the poli- 
cies’ proceeds should be distributed among 
the estates of both decedents. The state 
suprenie court reversed this decision. It 
held that the proceeds of the group accident 
policy and the ordinary life policy belong 
to the insured’s separate estate in compliance 
with the terms of these two policies. The 
administrator of the deceased wife was not 
entitled to reimbursement for any portion 
of the premiums paid out of community 
funds. The court also held that the pro- 
ceeds of the group life policy were to go 
to the insured’s estate, and were to be dis- 
tributed according to the laws of descent 
and distribution —McLaughlin, Admr. et al. 
v. Haynes et al., Admrs. Texas Supreme 
Court. March 7, 1956. 2 Lire Cases (2d) 
1003. 
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Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 





Error in Schedule of Losses 
Is Not False Swearing 


The evidence indicated that an error in 
the schedule of losses under a personal 
property floater policy was inadvertently 
made by the insureds’ counsel. An in- 
struction on false swearing was held to be 
prejudicially erroneous as a matter of 
law. Missouri. 


On October 7, 1951, and again on April 
23, 1952, the insureds’ residence was bur- 
glarized. On both occasions a quantity of 
personal property was stolen. The insured 
brought an action to recover this loss under 
his personal property floater policy. In the 
original petition it was claimed that certain 
itemized property valued at $1,429.30 was 
taken in the first robbery, and property 
evaluated at $6,820.65 was taken in the 
second robbery. 


On the day the case was called for trial 
the insureds’ counsel, by leave of court and 
without objection or .claim of surprise by 
the insurer’s counsel, amended the petition 
so as to claim the greater loss by reason 
of the earlier burglary and the smaller 
loss due to the later burglary. This change 
in the original petition was relied on by 
the insurer as a defense to the suit. An 
instruction given by the court to the jury 
stated in part: 


“ce 


. if you fiind . . . from the evidence 
that the plaintiffs filed a claim against the 
defendant in substance and to the effect 
that the plaintiffs on or about April 23, 
1952, had lost certain items of personal 
property by reason of a burglary at plain- 
tiffs’ residence, and if you find . . . that one 
or more of the items claimed to have been 
stolen from plaintiffs on or about April 23, 
1952, had in fact been stolen from plaintiffs’ 
residence on or about October 7, 1951, and 
that such item or items were not in fact 
knowingly stolen from plaintiffs’ residence 
on or about April 23, 1952, or if you find 

. that the items claimed by plaintiffs to 
have been stolen on October 7, 1951, were 
knowingly stolen on some other date, and 
if you find . . . that such conduct on the 
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part of the plaintiffs constituted fraud or 
false swearing by the plaintiffs, then you 
are instructed that under the policy 

the plaintiffs cannot recover... .” 


The trial decided that the giving 
of this instruction constituted prejudicial 
error, and for that reason granted a new 
trial. The insurer appealed, contending that 
the instruction was not prejudicially erroneous. 
It also argued that the court erred in not 
sustaining a motion for a directed verdict 
because the insureds had violated the policy’s 
provisions in not filing timely proofs of 
and guilty of fraud and false 
swearing as a matter of law. 


The state court affirmed the 
lower court’s decision. After disposing of 
the proof of loss contentions, it held that 
the instruction on false swearing was pre- 
judicially erroneous as a matter of law. 
The court noted that the evidence indicated 
the insureds did not prepare the schedule 
Any error in this regard could be 
attributable to a mistake on the part of 
counsel, who probably inadvertently switched 
the dates or attributed the losses to the 
incorrect date. 


court 


loss, were 


supreme 


of losses. 


The court concluded that this was not an 
instance of the insureds’ admitting or of the 
evidence conclusively establishing fraud and 
false swearing so as to demand the direction 
of a verdict upon that ground. It declared 
that fraud and false swearing was an infer- 
ence to be drawn by the jury. The case was 
remanded—WNiehaus et al. v. Central Manu- 
facturers’ Mutual Insurance Company. Mis- 
souri Supreme Court. July 9, 1956. 8 Fire 
AND CASUALTY CAses 1005. 


Inland Marine Policies 
Analyzed by Court 


An insurer scught to issue inland marine 
“all risk” policies to dealers in household 
appliances, etc. Coverage was to continue 
while the property was at the dealers’ 
premises or under installment sales plans. 
The policies were invalid. Massachusetts. 


An insurance company planned to issue 
inland marine “all risk” policies to wholesale 
and retail dealers in household appliances, 
air conditioning and heating equipment, 
industrial machinery and tools, marine 
supplies, office equipment, professional and 
scientific equipment and sporting goods. 
Coverage was to be maintained while the 
property was at the dealers’ premises or 
under installment sales plans. The policies 
came to the attention of the Massachusetts 
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Insurance Commissioner. After reference 
to Chapter 174A, Section 4 of the General 
Laws of Massachusetts, he ruled that the 
policies’ issuance was not authorized. The 
insurer appealed to the courts. 

The state supreme court affirmed the 
Insurance Commissioner’s ruling. The court 
said that under the statute referred to 
above, only dealers in cameras, furs, pre- 
cious metals and musical instru- 
ments may be insured under inland marine 
policies. The name inland marine insurance 
is a misnomer, the court stated. It includes 
many forms of insurance wholly lacking in 
marine features. While the chief character- 
istic is a relation to transportation, there 
are recognized categories which have no such 
relation. The element of transportation thus 
far has dominated the Massachusetts stat- 
utes on inland marine insurance. 


stones, 


The merchandise sought to be covered 
by the insurer might be in stock for a long 
time, the court noted. On installment sales 
the duration of coverage could extend for 
months or even years after transportation 
had ceased. The court could not see that 
there would necessarily be the continuous 
movement of goods contemplated by the 
insurer in its arguments. 


The court declared that the primary pur- 
pose of insurance determines its character. 
It said that it was unable to hold that the 
primary purpose of the policies in question 
was related to transportation.—/nsurance 
Company of North America v. Commissioner 
of Insurance. Massachusetts Supreme Ju- 
dicial Court. May 4, 1956. 8 Fire aAnp 
Casua.tty Cases 1038. 


No Coverage for Damage 
Indirectly Caused by Windstorm 


A windstorm blew away a building’s pro- 


tective shutter. Due to increased cold, 
a water pipe froze and water damaged 
the building’s interior. This damage was 
not directly caused by windstorm within 
the meaning of a fire policy’s extended 
coverage provisions. Massachusetts. 


The insured brought suit for a decla- 
ration of right under the extended coverage 
provisions of a fire policy. He contended 
that he suffered a compensable loss under 
the policy because of windstorm. The evi- 
dence indicated that a windstorm had blown 
away a protective shutter on his building, 
and that because of the increased cold a 
water pipe broke. The interior of the build- 
ing was damaged by water. The policy 
provided for “extended” coverage to in- 
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clude “direct loss by windstorm, hail... .” 


The provisions (applicable only to wind- 
storm and hail) stated as follows: 


“This Company shall not be liable for 
loss caused directly or indirectly by (a) 
frost or cold weather or (b) ice (other 
than hail), snowstorm, sleet, waves, tidal 
wave, high water or overflow, whether 
driven by wind or not. This Company shall 
not be liable for loss to the interior of 
the building or the property covered therein 
caused, (a) water, rain, snow, sand or 
dust, whether driven by wind or not, unless 
the building covered or containing the prop- 
erty covered shall first sustain an actual 
damage to roof or walls by the direct force 
of wind or hail and then shall be liable for 
loss to the interior of the building or the 
property covered therein as may be caused 
by water, rain, snow, sand or dust entering 
the building covered or containing the prop- 
or walls made by direct action of wind or 
hail or (b) by water from sprinkler equip- 
ment or other piping, unless such equipment 
or piping be damaged as a direct result of 
wind or hail.” (Italics supplied.) 


The lower court held that the damage to 
the insured’s building was not directly 
caused by windstorm. 


Held: Judgment affirmed for the insurer. 
The court said that the policy limited cover- 
age of damage from water in pipes to that 
caused by damage to the pipes as a direct 
result of wind or hail. Loss caused directly 
or indirectly from cold water was excluded. 


The court stated that the damage to the 
pipes was due to freezing, and was not a 
direct result of the windstorm. There was 
held to be no ambiguity in the term “direct 
loss” as used in the policy. The court added 
that the policy’s intention to exclude con- 
sequential damage was shown by the express 
exclusion of losses due to frost, cold weather, 
ice, etc., all conditions which might normally 
follow in the wake of a windstorm.— 
Williams v. Liberty Mutual Fire Insurance 
Company. Massachusetts Supreme Judicial 
Court. July 26, 1956. 8 Frre Aanp CASUALTY 
Cases 1009, 


Short Short: Fourth Circuit 


The insured was entitled to recover under 
his fire policies for a total loss where a 
fire caused his building to be in such a 
condition that local ordinance made impos- 
sible its repair—Ollie v. Security Mutual 
Underwriters et al. United States Court of 
Appeals for the Fourth Circuit. August 
3, 1956. 8 Frre anp Casuatty Cases 1014. 
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Summaries of Selected Decisions 

Recently Reported by CCH 

AUTOMOBILE INSURANCE 
| REPORTS 


Contribution Denied Insurer 
of Intoxicated Joint Tortfeasor 


A joint tortfeasor’s driving while intoxi- 
cated constituted causal gross negligence. 
His insurer was not entitled to contribu- 
tion from the other joint tortfeasor’s 
insurer. Wisconsin. 


Two cars were traveling in opposite direc- 
tions down a highway when they collided. 
The occupants and driver of one of the 
cars brought an action against the insurer 
of the driver of the other car: The latter 
driver was arrested. A police officer testified 
that he had smelled alcohol on the driver’s 
breath and that the driver had talked 
incoherently. The driver pleaded guilty to 
the criminal charge of driving while intoxi- 
cated. He had been told that a urine test, 
taken on the night of the collision, indicated 
that he had been intoxicated. He testified 
in the subsequent civil action that he pleaded 
guilty because he was due back at his Navy 
base, and he decided to pay a fine in order 
to hasten the proceedings. The jury found 
that both drivers were guilty of negligence. 
The intoxicated driver was held to be 
guilty of 60 per cent of the total negligence 
and the other driver 40 per cent. The 
insurer of the intoxicated driver was awarded 
contribution from the other driver’s insurer. 
An appeal was taken. 


The state supreme court noted the jury 
found that the second driver was intoxicated 
at the time of the.collision and was negli- 
gent as to position on the highway, manage- 
ment and control, and lookout. While his 
negligence with respect to these latter ele- 
ments was found to be a cause of the 
collision, the jury found that his intoxi- 
cation was not a cause. By such findings 
the jury attempted to disassociate the intoxi- 
cation from the negligence, the court said. 
Such disassociation is impossible. The find- 
ing of causal negligence coupled with the 
finding of intoxication is, as a matter of 
law, in effect a finding of causal gross 
negligence. 


Reference was made to State Farm Mutual 
Insurance Company v. Continental Casualty 


Automobile 


Company, 264 Wis. 493, 59 N. W. (2d) 425 
(1953), where contribution was denied an 
insurer when its insured was guilty of gross 
negligence and the other driver was guilty 
of only ordinary negligence. The reason 
for such conclusion was not given in the 
State Farm case. However, the instant court 
said that a valid reason for sustaining the 
result reached in that case would seem to 
be that gross negligence is so much more 
tortious than ordinary negligence that equity 
does not require that one guilty of the 
former should be accorded any right of 
contribution. The judgments were reversed 
insofar as they provided for contribution 
to the insurer of the intoxicated driver.— 
Ayala et al. v. Farmers Mutual Automobile 
Insurance Company et al.; Fero et al. v. 
Farmers Mutual Automobile Insurance Com- 
pany et al. Wisconsin Supreme Court. May 
1, 1956. 6 AutomosILe Cases (2d) 501. 


“Wilful and Wanton Misconduct” 
Construed by Court 


A driver-host was guilty of “wilful and 
wanton misconduct” in attempting to pass 
a line of four vehicles on wet pavement. 
The fact that the vehicles were slowing 
down constituted notice that an unseen 
condition was ahead. Illinois. 


The plaintiff's intestate was riding as a 
guest in the car being driven by the 
defendant. The defendant was driving his 
car at approximately 35 miles per hour 
on a wet highway. Two automobiles and 
two trucks, proceeding in the same direc- 
tion, were in front of him. Upon approach- 
ing this line of traffic the defendant moved 
his car into the left-hand lane, sounded his 
horn and started to pass. There was no 
traffic approaching from the opposite direc- 
tion. The defendant increased his speed 
from 35 to 50 miles per hour whereas the 
line of traffic was reducing its speed. The 
stop lights of the cars ahead of him were 
allegedly flashing. The vehicles were approach- 
ing an intersection and one of them started 
to turn left without making any signal. 
The defendant’s car collided with the turn- 
ing vehicle and the intestate sustained 
fatal injuries. 


The appellate court concluded that the 
evidence did not establish that the defend- 
ant was guilty of wilful and wanton mis- 
conduct. Thus, the Illinois guest statute 
relieved him of liability. The plaintiff 
appealed. 


The state supreme court reversed the 
decision and remanded the case. The court 
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said that inasmuch as the defendant attempted 
to pass a line of traffic with clear, unob- 
structed vision, the inference 
would be that the driver should have been 
that was an inter- 
section ahead. The fact that the vehicles in 
front of the defendant were slowing up and 
flashing their stop lights would be notice 
to the ordinary driver that unseen 
condition had caused this decrease in speed. 
The jury could reasonably conclude that 
the defendant had been guilty of “wilful and 
wanton misconduct,” which according to 
the guest statute makes the host-driver 
liable to his guest for injuries sustained in 
an accident. 


reasonable 


able to observe there 


some 


The fact that reasonable persons might 
differ as to the jury’s conclusion, or that 
a court of review in weighing the evidence 
might differ is of no consequence, the court 
stated. A dissenting opinion declared that 
to characterize the defendant’s conduct as 
“wilful and wanton” was completely unjust- 
ified —Amenda, Admrx. v. Suits. Illinois 
Supreme Court. May 23, 1956. 6 Avrto- 
MOBILE Cases (2d) 444. 


Express Authority Needed 
to Settle Insured's Claim 


An insurer’s attorney entered an appear- 
ance on behalf of the insured, defendant 
in an automobile accident case. The 
attorney had no power to settle the 
insured’s counterclaim without express 
authority to do so. Colorado. 


An action was brought against the insured 
to recover for personal injuries arising 
from an automobile accident. The insured 
answered the complaint and filed a counter- 
claim in which he alleged that the accident 
was caused by the negligence of the other 
party. 


When the insured had been served with 
summons and complaint he took them to 
his insurer. The insurer’s counsel under- 
took the defense of the action. He advised 
the insured that counsel should be employed 
to attend to the counterclaim since the 
insurer had no obligation in connection 
therewith. The insured employed the insurer’s 
counsel for the purpose of handling the 
counterclaim. Thus, the attorney was actually 
representing the insurer’s interest in defeat- 
ing the other party’s claim and at the same 
time was pressing the counterclaim in which 
the insurer had no interest. Extended 
negotiations were entered into with the 
other parties and an instrument entitled 


“Release of all Claims” was executed by 
them upon payment of $1,500 by the insured’s 
insurer. The draft was signed by the insured’s 
attorney as the authorized agent of the 
insurer. The insured had no knowledge of 
the release or its contents, and had not 
authorized it even though it purported to 
him from liability. The release 
contained the following unusual provisions: 


release 


“It is understood and agreed that the.. . 
[insurer] is making a claim under its subro- 
gation rights for the sum of $1,498.00 and 
this release is not intended to include this 
claim but rather the said subrogation claim 
of the... [insurer] is specifically excluded 
herefrom, 


“It is further understood and agreed that 
this settlement is the compromise of a 
doubtful and disputed claim, and that the 
payment is not to be construed as an 
admission of liability on the part of . 
[insured], by whom liability is expressly 
denied.” 


The- lower court held that the release had 
the legal effect of being a full and complete 
compromise by both parties. Therefore, 
the case was dismissed. The insured brought 
an appeal. 


Held: Judgment reversed. The court 
said it was clear that at the time the “settle- 
ment” was made, those who participated 
therein did not/intend to bar trial of the 
issues raised on the counterclaim. The 
other parties were advised that the release 
executed by them in no way affected the 
insured’s counterclaim, and that it was 
their duty to prosecute the subrogated 
claim and defend against the counterclaim. 


The court declared, after looking at sev- 
eral prior decisions, that a lawyer is with- 
out power to compromise or settle his 
client’s cause without express authority to 
do so. Inasmuch as the insured’s attorney 
did not have this express authority, the 
judgment was reversed and the case re- 
manded for trial upon the issues undisposed 
of by the release.—Radosevich v. Pegues et al. 
Colorado Supreme Court. January 23, 1956. 
6 AuTOMOBILE Cases (2d) 484. 


Short Short: Seventh Circuit 


In a simple negligence situation the giv- 
ing of 89 instructions resulted in undue 
repetition and, thus, constituted prejudicial 
error.—Howard v. Cincinnati Sheet Metal & 
Roofing Company. United States Court of 
Appeals for the Seventh Circuit. June 6, 
1956. 6 AvuToMoBILE Cases (2d) 822. 
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A REPORT TO THE READER 


sured aftermath (1) of the floods which 
ravaged the Northeast, (2) of the wind- 
driven, uncontrollable tides which smashed 
homes and property along the Carolina 
coasts and (3) of the floods which inundated 
parts of northern California. 
currences all bore a 1955 date, but prior 
thereto were the floods in Kansas City in 
1951, the Rhode Island floods in the same 
year and the disastrous floods which ac- 
companied “Diane.” A full scale attempt 
by private carriers to provide coverage 
against such disasters is, of course, out of 
the question. The only solution under the 
circumstances is a federal program in co- 
operation with private industry. 


These oc- 


The following is a digest of the report 
of the executive committee in connection 
with the federal flood insurance program. 


The Federal Flood Insurance Act of 1956 
is divided into three parts. The first sec- 
tion provides the direct coverage which the 
federal flood insurance administration be- 
lieves is of the greatest public interest. It 
provides the direct coverage for which a 
segment of the public is impatiently wait- 
ing. It will be available subject to the 
restriction that this flood indemnity may 
not be sold for less than 60 per cent of the 
pure loss cost, and subject also to a further 
test of marketability. Wéith these restric- 
tions, insurance will be made available to 
property owners who would avail them- 
selves of this coverage. The program is 
further subsidized by Uncle Sam’s picking 
up the tab for engineering-rating, selling, 
underwriting and loss adjustment costs. 


The direct insurance which will be pro- 
vided is limited by law to no more than 
$10,000 per dwelling unit, and it is subject 
to a further limit of $250,000 for property 
other than dwellings. All coverage to be 
sold is subject to a deductible of not less 
than $100, and a further deductible of 5 
per cent of the remainder of the loss. The 
total dollar-risk exposure of the government 
is limited at the outset to not more than $3 
billion, which amount may be increased to 
$5 billion with Presidential approval, plus 
an amount equal to the fees collected, less 
the losses proved and approved, plus the 
salvage. 


The second section deals with reinsur- 
ance. 


Report to the Reader 


Continued from page 628 


The third deals with loan com- 
mitment contracts. The this 
phase of the law is to implement the direct 
insurance so that the owner of a dwelling 
who requires $20,000 of protection would 
be able to buy $10,000 of insurance to pro- 
tect the structure and then buy a guaranteed 
loan commitment under which the govern- 
ment would guarantee to make available to 
him in the event of total “flood damage” at 
least $10,000 on a long-term low interest 
loan, The same thing would apply in con- 
nection with commercial properties if the 
amount of insurance available—$250,C00— 
was not adequate to protect the exposures. 
As in the instance of the dwelling owner, 
the commercial property owner could buy 
a loan commitment, which in this case 
would be $250,000. The property owner, 
in both situations, would probably make his 
loan application at the time he bought his 
insurance, paying a fee to the Disaster 
Loan Corporation for his loan commitment. 


section 
purpose ol! 


The government’s plans anticipate that 
local producers will handle not only the 
direct insurance but also the negotiations 
for the loan commitment. The local agent, 
however, would not be expected to pass on 
the qualifications of the applicant as a 
credit risk. A fee would be paid to the 
insurance producer in both cases—that is, 
the direct insurance and the loan commitment. 


Congress had no intention of staying in 
the flood insurance business permanently 
when it passed this bill. According to the 
law, the administrator is required to make 
annual reports setting forth the manner in 
which the program is working out, and he 
may make any recommendations which he 
feels are needed to improve the operation 
of the program. However, in the report 
for the calendar year ending December 31, 
1961, the administrator is required to ex- 
press a definite opinion supported by perti- 
nent findings “concerning the advisability 
of withdrawing in whole or in part Federal 
financial support for insurance policies to 
be issued at any time after June 30, 1962, 
offering protection Such opinion 
shall be accompanied by recommendations 
for legislative changes deemed desirable by 
the . . . [administrator] in the event the 
opinion is to the effect that any such with- 
drawal of financial support is advisable.” 
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What is to be the place of the local agent 
in the over-all picture and, more especially, 
from the standpoint of the insuring public? 
The statement of Archie M. Slawsby, a 
member of the executive committee, is most 
apropos to this question. I quote him as 
follows: 


“It is the sincere intent of the Housing 
and Home Finance Administration that this 
coverage be put on an actuarially sound 
basis inasmuch as the intent of this flood 
legislation is two-fold. In the first place, it 
is intended to provide the coverage which 
private companies are unable to provide 
and, secondly, to develop with government 
subsidized statistics, proof that the program 
is susceptible of being underwritten by 
private carriers. It is because of this real- 
istic approach that we must accept the fact 
that the proposed coverage must be avail- 
able at rate differentials which will, in the 
judgment of the Administrator, reflect the 
differences in physical exposure. Higher 
rates and higher deductibles undoubtedly 
will be necessary on the most vulnerable 
property. 


“You will recall that I pointed out to 
you that nine places on this advisory com- 
mittee are being sought by insurance com- 
panies. We believe that these nine places 
will be awarded to them. We must hope 


that none will forget that the local producer 
is ‘all things to all men’. 


“To date, we as producers, have had no 
assurances that our ranks will be repre- 
sented by more than one person. If the 
agent is to be truly effective, his position 
is a critical one. He must properly advise 
the public. He must also advise the under- 
writer, in this case the Federal Government. 


“I do not see how he can benefit, except 
for the satisfaction which is to be derived 
from rendering a ‘public service’. This 
satisfaction is not now tinged with the 
patriotic fervor which accompanied the 
War Damage Insurance Program. Unless 
the importance of the insurance producer 
is recognized by all of who are concerned 
with the program, it appears that the pro- 
ducer’s position is hardly tenable. 


“As is the case in all insurance, it is quite 
natural for the disappointed applicant to 


blame the producer for any failure in the 
negotiations. There is here present a latent 
possibility of the refusal to accept every 
applicant for this ind«mnity. An agent may 
not be able to deliver a loan commitment 
to an applicant who is without acceptable 
credit background. It is important that we 
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recognize that, depending upon the vulnera- 
bility of the risk to flood damage, your 
applicant may be most unhappy with his 
rate and/or his deductible. 

“After the loss we may find ourselves 
without our generally accepted ability to 
alleviate the unhappiness of our clients with 
the first settlement offer. 

“In these three respects then, it would 
appear at this early date, that we are being 
asked to pick up a very heavy iron ball 
which has no handle. We are being asked 
to do a job without the tools which we have 
found to be the necessary tools for the 
successful practice of our trade. If the 
Administrator, with the advice of the ad- 
visory board, fixes fees which are insuf- 
ficient to cover the out-of-pocket expenses 
of the producer, I cannot see much hope 
for the program. 


“Tt is difficult to imagine that the advisory 
board will wish to offer this program to the 
American public without having the full 
benefit of the reactions and advice of the 
professional producer. His practical, sound, 
marketing experience and the knowledge 
of the tools which he will need may well 
spell the difference between success and 
failure of the intent of Congress, 

“The public will know this program as it 
sees it through the eyes of the local agent. 
Congress is concerned with the public inter- 
est. The agent is concerned with the same 
public interest. Great care, therefore, must 
be exercised in the formulation of the actual 
plans for marketing this indemnity lest the 
American agent is asked to work on a 
sacrificial altar of public relations for which 
he has strived these many years. 

“T. do know that we shall have friends 
among these nine company men but is it not 
unfair to ask the insurance producer to 
expose himself to the hazards of public 
dissatisfaction without at least giving him 
the opportunity to express his advice and 
opinion borne of practical, sound marketing 
experience. Is it not unfair to ask him to 
work without adequate voice in the selection 
of his tools? 


“Mr. Administrator, the independent Amer- 
ican insurance agent is in a position to 
contribute a great deal to the success of 
this program. The independent American 
insurance agent is anxious to serve. 


“If this program is to achieve any suc- 
cess, please accept our invitation to avail 
yourself of balanced representation on your 
committee. We are in excellent position to 


help you.” [The End] 
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Sn Futurvce Gssuces 


Many PAPERS presented at the twelfth an- 
nual meeting of the National Association of 
Independent Insurers will be published in this 
JOURNAL. Among those to appear are the 
following: ‘Insurance: Bastion Against the 
Welfare State,'’ by Lowell B. Mason; ‘‘Univer- 
sity of Chicago Law School Jury Project—A 
Study of the American Jury System,’ by Harry 
Kalven, Jr.; ‘Regulation v. Competition,’’ by 
Herbert A. Bergson; ‘‘State Regulation or State 
and Multiple Disbursed Federal Agency Regu- 
lation,’ by F. Britton McConnell; and ‘‘Liability 
Imposed by Law,”’ by Herbert A. Kuvin. 


Included in the program will be a sympo- 
sium on ‘Indemnification of Unsatisfied Auto- 
mobile Accident Claims.’ Calvin George, 
Henry S. Moser and C. A. DesChamps will dis- 
cuss protective policy coverages. W. Lewis 
Bambrick and David Green will present ‘‘A 
Look at the New Jersey Unsatisfied Judgment 
Fund.”’ 


IN ADDITION TO the above papers, court 
decisions interpreting insurance policy provi- 
sions and tort liability will be digested. 
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